INDEX. 


ABATEMENT. 

1. A plea in abatement because the defendant is not sued in the county of his 
residence cannot be sustained unless it negatives the existence of any of the ex- 
ceptions which, under the statute, would authorize jurisdiction where the suit is 
bronght. Stark v. Whitman, 375. 

2. Breen v. T. P. R’'y Co., 44 Tex., 302, and H. & T. C. R’y Co. v. Graves, 50 
Tex., 200, approved. Id. 

ACCEPTANCE. See Brus or Excnaner, 1. 

ACKNOWLEDGMENT. See Separate ACKNOWLEDGMENT. 

ACQUIESCENCE. See Compromise. Estorret, 2. 

ACTION. See Country Bounpary, 4. 5. Promissory Note, 3. Surery, 1. 
Trespass to Try Titre, 13. 

1. Plaintiffs charged, in an action for slander, that defendant had uttered 
and published words concerning one of them (the wife of co-plaintiff), imputing 
to her a want of chastity, stating the language, by reason whereof she, being poor, 
was refused employment and civil treatment; that being a boarding-house keeper, 
her boarders left her house by reason of the publication of the alleged slander, 
and that other persons refused to patronize her as a school teacher for the same 
cause. eld, 

(1) Words imputing a want of chastity to a female are not actionable per se, 
but special damage must be alleged as resulting therefrom. 

(2) It was not necessary to give in the petition the names of those who refused 
the plaintiff civil treatment, of the boarders who left her house, or the names of 
those who refused to patronize her school; this was matter of evidence, not 
required to be pleaded. 

(3) The charge of the court, as appticable to the case (as contained in state- 
ment), was correct. 

(4) The word “‘injury,"’ used in the charge instead of ‘‘damage,”’ could not 
have misled the jury. Ross v. Fitch et al., 148. 

2. An individual owning property in a town abutting on a public square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication. or to prevent its being appropriated to 
a use inconsistent with the dedication. Corporation of Seguin v. Ireland, 133. 

3. The decision in Spence v. McGowan, 53 Texas, approved, which holds that 
when the sole object of a suit is to determine the location of a dividing line be- 
tween surveys, and there is no question as to the title to either survey, the parties, 
under the statutes formerly in force, would be entitled to but one adjudication on 
the question. San Patricio v. Mathis, 242. 

4. The holder of a county warrant issued under an order of the county 
court in 1852, could maintain an action thereon against the county, after the fail- 
ure of its county court to tak+ action thereon when it was presented to it for 
allowance. San Patricio County v. McClane, 243. 


ACTUAL SETTLER. See Pre-remprtion, 1. 


ADMINISTRATION. See Apsrinsrrator's Sate. Estates or DECEDENTS. 
INDEPENDENT EXECUTORS AND ADMINISTRATORS. 
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ADMINISTRATOR'S SALE. : 

1. In a suit by an administrator on a promissory note given by the defendant 
and his sureties for land bought at administrator’s sale, the defendant pleaded 
that he held an approved claim against the estate, which he was induced to pur- 
chase by the administrator agreeing that such claim might be applied in making 
a pro rata payment on the land to the extent of $2,500. This was denied by the 
administrator. The estate as to general creditors was insolvent. The evidence 
showed that on the day of sale the defendant, on approaching the administrator, 
took from his pocket the claim referred to, and which that administrator had not 
before seen, and asked him how much land it would buy, to which question, after 
a hasty calculation, he answered ‘‘ twenty-five hundred dollars’ worth.’’ Held, 

(1) The answer of the adminis‘rator under such circumstances was rather the 
expression of an opinion than a proposition to receive the claim in payment for 
that amount of money in case of a purchase of land. 

(2) The good faith of defendant in the purchase of the claim being denied, 
nothing short of the clearest proof and the mos: perfect good faith could sustain 
the defense. 

(3) An understanding by the sureties when they contracted the obligation, that 
it was to be paid with the approved claim of their principal, would be no defense 
for them, unless such understanding resulted from the acts or representations of 
the administrator. Floyd v. Rust, 505, 

2. See opinion for facts he!d insufficient to maintain the defense to a suit on a 
note given for land purchased at administrator's sale, that it was agreed that an 
approved claim held by defendant should be received in payment therefor. Jd. 

3. See this case for a discussion of tne cases of Swenson v. Walker, 3 Tex., 93, 
and Dickinson v. McDermot, 13 Tex., 248. Jd. 


ADVANCEMENT. See INDEPENDENT EXECUTORS AND ADMINISTRATORS, 5. 


ADVERSE POSSESSION. See Evrpence, 7. Liurratron, 15, 21. 

1. The casual and incomplete possession of land, which is not visibly occupied by 
him who claims such possession, but is evidenced by grazing sheep and cattle on 
it, and constructing and fencing around a tank of water, does not import such do- 
minion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Murphy v. Welder, 235. 


1. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the affidavit re- 
quired by the statute. that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Waters v. Spofford, 115. 

2. An affidavit to a petition for certiorari, ‘‘ that all the material allegations of 
the above and foregoing petition are true so far as stated upon my own knowl- 
edge, and so far as stated upon the information of others are believed to be true,”’ 
held sufficient upon a motion to quash the certiorari on the ground of insuffi- 
ciency of the affidavit, the motion failing to specify the defect. Seeligson v. Wil- 
son, 369. 

3. Prior to the adoption of the Revised Statutes the attachment law required 
the plaintiff to swear ‘‘ that the attachment is not sued out for tne purpose of in- 
juring the defendant.”” The Revised Statutes require that the affidavit shall state 
that the attachment is not sued out for the purpose of injuring ov harassing the 
defendant. An affidavit made under the Revised Statutes contained this lan- 
guage: ‘‘ This attachment is not sued out for the purpose of injuring and harass- 
ing the said defendant.’’ Held, a motion to quash was properly sustained, the 
affidavit not being made in compliance with the statute. Moody d: Jamison v. 
Julius Levy & Co., 582. 


AFFIDAVIT. See ArracuMent, 11, 13. CHance or VENUE, 2 
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AGREEMENT. See BaitmMent, 1. Compromise. Contract. MISTAKE. 


1. Plaintiff, whose land was claimed adversely, agreed to the appointment of 
parties to survey and settle the location of a line, under the belief that the contro- 
versy only involved the true location of that line, which was a common line be- 
tween old surveys which had been patented. The adverse claimant had procured a 
patent to a narrow strip of land which he supposed to be between the old surveys 
which called for each other, and the agreement for parties to settle the boundary 
was made by plaintiff in ignorance of the character of defendant’s claim, and 
also in ignorance of the fact that the field notes of his own survey were not cor- 
rect in his patent. Held, that plaintiff was entitled to a decree canceling the 
agreement. Morrill v. Bartlett, 644. 


AMENDMENT. See ArracHMENT, 4. 
ANCIENT INSTRUMENT. 


1. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient 
instrument, held, 

(1) The existence of the original deed in the land office, and its antiquity, were 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(3) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘*an ancient instrument”’ in his department, would 
not tend to establish its genuineness or to prove its contents. Dotson v. Moss, 152. 

2. An instru nent was offered in evidence as an ancient document coming 
from a proper custody, as follows: 

“Fripay, Oct. the 18th, 1838. 

“T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league of 
land and one town lot, situated in Aransas, in Power’s colony, Texas, as Martin 


Lawler has the deeds to it. Signed by my own hand. he his . | 
: Joun x TOOLE. 
‘* Witness, Martin McLouGHuin. mark 


J 


** Witness, James Toney.’ 

It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The land in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was objected 
to and excluded on the ground that it was not described, and a copy thereof given 
in the abstract of title under which the party offering it claimed, and which was 
demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, before its 
date, had conveyed the property by deed to one under whom the adversary claimed, 
it did not appear from the paper that it was the intention of the testator to convey 
the land in controversy, its exclusion did not prejudice any right of those claiming 
under it, and without considering whether the objection to its introduction urged 
below was properly taken or not, its exclusion was immaterial. Murphy v. 
Welder et al., 235. 

3. To entitle a power of attorney to be read as an ancient instrument it 
is not necessary that it should have been thirty years old at the date of 
instituting the suit in which it is offered as evidence; it is sufficient if it is 
thirty years old at the time when it is offered in evidence. That the papers 
offered did not come from a proper custody, and were not free from suspicion on 
their face, was not made a ground of objection. Bass et al. y. Sevier, 567, 
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ANCIENT INSTRUMENT — continued. 

4. The certified copy of a recorded instrument purporting to be a deed, bearing 
date in 1843, and recorded the day after its date, on proof of its execution by 
the only subscribing witness thereto, was attacked by aftidavit of forgery and not 
otherwise objected toin 188. An affidavit showing diligent search for the original 
deed, and its loss, as a reason for its non-production was filed. It was shown that 
the grantor, grantee and subscribing witness were dead. Held, 

(1) The Revised Statutes, art. 2257, admitting in evidence instruments of writ- 
ing without proof of their execution, on conditions specified, was simply designed 
to relieve a party from making statutory proof; and it imposes no greater burden 
on him who offers an instrument against which an affidavit of forgery has been 
filed, than the rules of evidence at common law required. 

(2) An affidavit of forgery being filed, the party is simply remitted to his com- 
mon law method of proof. 

(3) The record made in 1845 evidenced with even more certainty than would the 
original deed, that it then had an existence, and was more than thirty years old. 

(4) The reason for the rule requiring that an ancient instrument shall, to be 
admitted in evidence, come from a proper custody, is mainly founded on the idea 
that such custody affords evidence of delivery to him who claims under it. The 
registration of a lost deed also raises the presumption of its delivery. 

(5) The certified copy of a deed thus registered, with strong corroborating facts 
to show the genuineness of the original, was, after the lapse of thirty years from its 
date and registration, properly admitted in evidence. The deed, if in existence, 
would prove itself, and the statute, under circumstances specified by it, provides 

. that ‘‘ a certified copy of the record of any such instrument shali be admitted in 
like manner as the original could be.” 

(6) The charge of the court that ‘ta deed over thirty years old is evidence with- 
out any other proof,’ was not a charge upon the weight of evidence, and not 
error. Had the court instructed the jury that its age afforded conclusive evidence 
of the genuineness of the deed, it would have been error. 

(7). The grantor, grantee and subscribing witness being dead, there could be no 
better evidence that the deed once existed than that of the clerk before whom the 
instrument was proved for record by the subscribing witness, and who recorded the 
deed. 

(8) If the evidence of the clerk had tended no further than to show that in 1843 
he had in his possession a paper answering the description of the deed which was 
authenticated for record, and which he correctly transcribed in the county records, 
of which he was custodian, it would have been admissible. 

(9) The rule requiring the best evidence of a fact in issue is only intended to 
exclude such testimony as may indicate the existence of more original sources of 
information. Holmes v. Coryell, 680. 


APPEAL. See ArracuMeEnt, 4. Britt oF Excertions. StTatTeEMENT OF Facts. 
1. The jurisdiction of the district court to set aside its own judgments continues 
during the term, and this is so although all the steps prescribed by the statute for 
the perfection of an appeal have been taken before the close of the term. Blum 

v. Wettermark, 125. 

2. Where an appeal bond is filed and approved during the term, the case is not 
returnable to the supreme court sooner than it would have been had the bond 
been filed and approved on the last day of the term. Id. 

. 3. R.S., arts. 1387-8, 1401-5, and 1410, construed. Id. 

4. Cahn ov. State, Austin term, 1880, overruled. Id. 

5. Kellogg & Co. v. White, Austin term, 182, followed. Jd. 

6. In its own peculiar sphere the district court is independent and supreme in 
its power, and the supreme court has no authority to inquire into or revise its 
judgments during the period of time when, by its very organization and constitu- 
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APPEAL — continued. 





tion, the district court still has power to alter or change such judgments. Garza 
v. Baker, 485. 

7. Blum-v. Wettermark, infra, approved. Id. 

8. The act of January 27, 1842, which authorized the issuance of execution 
under circumstances named, during the term, could not operate to deprive the 
district court of its inherent power as a court to revise and change its own action 
and orders during the term, and grant a new trial if necessary, notwithstanding 
the issuance of execution before the rising of the court, and the fact that a new 
trial had been refused and notice of appeal given. Jd. 

9. Arts. 2268 and 2269, R. 8., simply regulate in substantial accordance with 
the act of June 4, 1873 (Pasch. Dig., art. 3772), the issuance of execution during 
the term of the court when the judgments on which they are based were ren- 
dered. Jd. 

10. Art. 1034, R.S., is but a substantial re-enactment of the law as it has always 
existed from the earliest organization of the supreme court. The words used in that 
article, “* next succeeding term "’ (of the district court), ‘* when the appeal was per- 
fected,’ evidently were not intended to convey the idea that the twenty days after 
the appeal bond was given were to be computed fron that particular day in the 
term of the district court when the appeal was perfected, if it was (as it fre- 
quently was) perfected during the term; but the time was, it would seem, in- 
tended to be computed from the last day of the term of the district court during 
which term the appeal was perfected. Jd. 

11. The district court has during its term complete and perfect control over all 
its orders and judgments, and the appellate power of the supreme court cannot 
be exercised as to them until the district court finally adjouras. Jd. 

12. If the court @ quo had no jurisdiction, an appeal cannot be entertained, 
although the court to which the appeal has been taken may have original juris- 
diction of the question. When such an appea! has been taken from a probate 
court, having no jurisdiction, to the district court, which would have had original 
jurisdiction, and from its judgment an appeal is taken to the supreme court, the 
case will be dismissed. Timmins d Bonner v. Long, 554. 

13. Arts. 2695 and 2696 of the Revised Statutes construed. Id. 

14. On appeal from the jadgment of the district court which allowed out 
of an estate a specified sum for a year’s support for a widow and children, a fur- 
ther sum in lieu of exempted articles, and an allowance of $2,099 in lieu of home- 
stead, that judgment was reversed as to the allowance of $2,000, and affirmed in 
all other respects. Exceptions were filed below to the mandate of the supreme 
court, alleging that the judgment of the supreme court was void, which was 
overruled, and the district court reformed its judgment so as to make it conform 
to the judgment of the supreme court. Held, 

(1) The judgment of the district court, in effect refusing to disregard the direc- 
tion of the supreme court, was proper. 

(2) No appeal lies from a judgment of the district court rendered in accordance 
with a mandate of the supreme court, which provides in substance for the final 
disposition of a cause. Lowell v. Ball, Hutchings & Co., 562. 


APPEAL BOND. See Apprat, 1, 2. 











1. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. J. & 
G. N. R. R. Co. v. Smith County, 74. 

2. Where the appeal bond erroneously describes the judgment as in favor of 
two named parties, when in fact it was rendered in favor of one only, it seems that 
the misdescription is a sufticient objection to the bond, a motion to dismiss beiag 
made in time. Id. 
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APPEAL BOND — continued. 

3. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, is not a final judgment, and 
will not support an appeal. Jd. 

4. lt seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Jd. 

ARGUMENT OF COUNSEL. 

1. Counsel should be confined by the court to the discussion of those issues 
made by the pleadings, in regard to which some evidence has been introduced. 
Taylor v. McNutt, 71. 

ASSESSMENT. See Liurrattion, 17. 


ASSIGNMENT. See AsstgNor AND AssIGNEE. Depron AND CREDITOR, 2, 3. 
STaTuTE OF Fravups, 2. Sratrures Consrruep, 11, 12. 
ASSIGNOR AND ASSIGNEFR. See Promissory Nore, 1. 

1, When an assignment for the benefit of creditors is made under the statute, 
the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property to the prejudice of other creditors. Blum v. Welborne, 157. 

2. A valid assignment for the benefit of creditors, under the act of March 
24, 1879, must convey all of the property, real and personal, of the debtor, ex- 
cept such as may be exempt from forced sale. If the assignment be by copart- 
ners, it must convey the firm property as well as the individual property of the 

members composing the firm. Donaho v. Fish Bros., 164. 

3. No title passes as against objecting creditors by a deed of assignment 
executed by copartners, which only purports to convey to the assignee the 
partnership property, and with the condition expressed that only such creditors 
shall receive benefit from the assignment as will join in a release of the debtors. 
A deed of assignment containing such a condition is only valid when it conveys 
all the property of the firm as well as that of the individuals composing it, except 
that which may be exempt under the constitution and laws from forced sale. If 
all the property, both of the firm and its individual members, be not conveyed, the 
deed presents no obstacle to an objecting creditor seeking to collect his debt by the 
usual process. Id. 

ATTACHMENT. See Varrance, 4. 
1. When an assignment for the benefit of creditors is made under the statute, 
the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property tothe prejudice of other creditors. Blum vy. Welborne, 157. 
2. In a suit-by the assignee of an insolvent debtor against an attaching creditor 
for damages resulting from the attachment, the answer is defective if it fails to 
allege that the assignor was not insolvent and that he did not act in contempla- 
tion of insolvency in making the assignment. Jd. 

3. The writ of attachment and the officer's return thereon should always, in at- 
tachment proceedings, constitute a part of the record on appeal or writ of error to 

the supreme court. Ryan v. Goldfrank, Frank d: Co., 356. 

4. When the claimant of property seized by attachment files as such claimant 

the statutory bond, and at the same time makes written oath that his claim is 
| made in good faith, the absence of the jurat, which through inadvertence was not 
attached to the affidavit, will not vitiate the proceedings if cured in time by 
amendment. Id. 
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ATTACHMENT — continued. 





5. This ease distinguished from Carter ». Carter, 36 Tex., 693. Id. 

6. The doctrine announced in‘Pool v. Sandford, 52 Tex., 621, and Rodrigues r. 
Trevino, 54 Tex., 198, reaffirmed. The proper remedy for one whose property is 
seized for the debt of another is not by intervention, but by filing a claimant's 
bond under the statute or pursuing the officer who made the levy in an action of 
trespass. id. 

7. Sims v. Redding, 20 Tex., 388, and Arnold v. Kreissler, 22 Tex., 531, ap- 
proved. Id. 

8. An attaching creditor whose writ of attachment has been levied on goods in 
the possession of the sheriff, by virtue of an execution issued on a judgment by 
confession, alleged to be fraudulent, has such a lien on the goods as to authorize, 
under proper averments, the issuance of injunction. Blum v. Schram d: Co., 524. 

9. Prior to the adoption of the Revised Statutes the attachment law required 
the plaintiff to swear ‘‘that the attachment is not sued out for the purpose of 
injuring the defendant."” The Revised Statutes require that the affidavit shall 
state that the attachment is not sued out for the purpose of injuring or harassing 
the defendant. An aftidavit made under the Revised Statutes contained this 
language: ‘* This attachment is not sued out for the purpose of injuring and 
harassing the said defendant.” Held, a motion to quash was properly sustained, 
the affidavit not being made in compliance with the statute. Moody d: Jamison vy. 
Julius Levy d&: Co., 532. 

10. When, in a suit by attachment to secure a debt due on promissory notes, the 
defendant's right to a credit, resulting from a partial payment, is admitted, but 
the date of such payment is not averred either in the petition or affidavit, the at- 
tachment cannot be sustained and the writ of attachment should be quashed. 
Espey v. Heidenheimer Bros., 662. . 

11. Though the presumption of law in a suit on a promissory note, where the 
date of a partial payment is alleged, would ordinarily be that it occurred on the 
day of the execution of the note, no such presumption will obtain in suits by at- 
tachment. The requirement of the statute, that the amount of the demand shall 
be stated in the affidavit, must be strictly observed; and this is not done when, by 
an omission to state the date of an acknowledged credit, there is nothing by which, 
in computing interest, the amount due may be certainly determined. Jd. 

12. This case distinguished from Morgan v. Johnson, 15 Tex., 568, which held 
that the affidavit for attachment was sufficient if it alleged that the defendant 
was “indebted to the plaintiffs in the several sums of money mentioned "’ in the 
petition. It is also distinguished from Wright v. Ragland, 18 Tex., 298, which sus- 
tained an affidavit to the effect that the defendant was justly indebted to plaintiff in 
a specified sum besides interest, because, the principal debt and rate of interest 
being stated, the interest was of certain ascertainment. Td. 

13. The statement required by the statute as to the amount of the indebtedness 
in proceedings by attachment, must be as carefully set forth as any other in the 
affidavit. The clerk who issues the writ must state in it the amount, and this he 
cannot do by reference to legal presumptions arising on facts stated. Id. 


ATTORNEY. See Equity, 1,2. Jupa@mMent, 10, 17,18. Practice my Disrricr 








Court, 15. Rariway Company, 7. 

1. A wholesale merchant at Galveston, learning of the insolvency of a firm 
to whom he had shipped goods by rail, notified the railroad agent at their point 
of destination of his purpose to stop the shipment in transitu, who replied 
that the shipment would be protected. Afterwards, and before the arrival of 
the goods, the purchasers assigned the bill of lading without consideration to 
their attorney, and gave him a written order on the railway agent at an in- 
termediate station for the goods. The attorney then intercepted the shipment 
Vou. LVIII— 46 
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ATTORNEY — continued. ‘ 


before the goods reached their destination at the way station, remarked them 
in the name of a fictitious firm, effaced from the cases the name of the orig- 
inal purchaser, and reshipped the goods thus marked to their original destination, 
where they were delivered to the original purchaser. In a suit by the wholesale 
merchant against the railroad company and the attorney, held, 

(1) A charge to the effect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent “ownershi p of the goods, for the 
purpose and with the intention of committing a fraud upon the ereditor, could not 
be heard to deny his liability to nim for the loss thereby sustained. 

(3) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ** general freight agent,”’ and serv- 
ice of citation on the station agent having control of freights of the railway 
company at the point of destination of the goods, was service on the company. 
Notice to such an agent of stoppage in transitu was notice to the company. 

(5) Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Pool v. H. d& T. C. R’y Co., 134. 


AUTHENTICATION. See povties tant INSTRUMENT, 1, 2, 4. 
BAILMENT. 


1. The parties in interest may regulate in advance the remedy which the 
creditor must resort to in subjecting property pledged to the payment of the debt 
which it is hypotheeated to secure. King d& Co.v. T. B. d: Ins. Co., 659. 

The holder of property pledged for the payment of a debt may sell it, after 
reasonable notice, at public auction to liquidate the debt, unless the character of the 
property be such as to rais? the presumption that the parties intended that. it 
should be used in some other way to raise money if necessary; as in the case of a 
bill of exchange or promissory note soon to mature. Id. 

5. See opinion for allegations in an answer held not sufficient to show a waiver 
on the part of the pledgee of bis right to sell, in default of payment, bonds hypothe- 
cated to secure the debt. Jd. 

4. When no time is stipulated for the payment of debt secured by a pledge 
of property, the law will, in the absence of something from which a conirary pre- 
sumption would arise, presume that the payment is to »e made on demand. Jd. 

The holder of property hypotheeated for debt, having a legal right to sell 
on notice after demand, no time being fixed for payment, may seil it at public auc- 
tion, and is under no legal obligation to wait until a depressed money market is 
better in order to obtain a higher price for the thing pledged. The parties will be 
presumed to have bad in view the risk of fluctuation in the market when the pledge 
was made. Id. 

6. See opinion for pleading alleging the violation of a contract with ‘re- 
gard to the rate of interest to be paid on a debt secured by a pledge to wuich a 
demurrer was improperly sustained. Id. 


BANKRUPT. 


1. The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason ot her 
emigration and settlement, entitled to the community interest of their mother 
in land appropriated by a certificate to her husband as a colonist under the act 
of January 21, 1850. Such interest could be enforced against a purchaser of the 
certificate from the husband after the death of the wife, who procured a patent 
for the land to himself as such purchaser and assignee. Porter v. Chronister, 52. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs of the mother. Id. 
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BILL OF EXCEPTIONS. See Practice rn SurremMe Court, 17. 

1. The statute (R. S., art. 1363) which requires a biil of exceptions to be pre- 
sented for the judge's aliowance and signature during the term and within ten 
days after the conclusion of the trial, construed to mean that the presentation may 
be made within ten days after the date of the entry of an order overruling a 
motion for new trial. In contemplation of the statute, the overruling a motion 
for a new trial is the conclusion of the trial. S. @& EB. T. R’y Co. v. Joachimi, 
42. 

2. Bills of exception which have not been presented to the district judge for 
signature within ten days after a motion for a new trial has been refused, will on 
motion be stricken from the record in the supreme court. But if the statement of 
facts containing bills of exception to the admission of improper evidence was 
signed and approved during the term and within ten days after the end of the 
trial, the bills of exception would be considered. It would be otherwise if such 
statement of facts was presented to the judge more than ten days after the con- 
clusion of the trial. Blu v. Schram d: Co., 524. 


BILLS OF EXCHANGE, 

1. In a suit against the acceptor of a bill, who accepted it to be paid ‘so soon’ 
as the acceptor “should find himself in funds,”’ it must be alleged and proved that 
the acceptor was in funds to pay the bill; and this condition is not fulfilled by his 
having property other than money in his hands more than sufficient in value to 
pay the bill. Carlisle v. Hooks, 420. 

BOND. 

1. When the statutory bond required on the issuance of a writ of certiorari re- 
fers for a description of the judgment to the petition for certiorari, and the same 
is fully described in the petition so that it identifies the judgment as the same 
found in the transcript, it will be held that the bond sufficiently describes the judg- 
ment. Seeligson v. Wilson, 369. 


BOUNDARY. See Acrion, 3. Esvorpren, 2. Mistake, 1, 2,3. Survey. 

1. A call in a survey for the line of another survey, which is an open line on the 
prairie at the point of intersection, will not yi-ld to a conflicting call for distance, 
when the location of the open line is certainly determined by natural objects, 
marked lines, and fixed corners of abutting surveys; as where the open line is but 
the prolongation of a line called for in an adjoining survey, and wuhich line of 
such adjoining survey starts from a corner consisting of a permanent natyral ob- 
ject, and is a marked line on the propor course before it becomes an open line on 
the prairie. Fordtran v. Ellis, 245. 

2. Refusal to give a charge abstractly correct, but not applicable to the evidence, 
will furnish no basis for a reversal. Jd. 

3. The field notes of two surveys as recorded in the surveyor’s office, and certi- 
fied to the general land office, were dated, one September 21, 1838, the other Oc- 

. tober 12, 1853, and yet the survey thus dated in September called to corner on a 
line of the survey dated in October. The certificate to each set of field notes as 
to the time of making the survey was, that it was made “since the lirst day of 
February preceding, and according to law.”’ Held, 

(1) The refusal to give a charge predicated on the assumption that the field notes 
of date September 21, 1838, were the notes of a survey made on that date, was 
not error. 

(2) The dates tended, if at all, only in the remotest degree, to indicate that the 
surveys were then made, in view of the language of the surveyor’s certificate 
coupled with evidence that surveys older than either date called for the survey 
dated in September. /d. 

4. In asuit between parties involving a question of boundary, it was shown that 
after differeyt surveyors had disagreed as to the true locality of the dividing line, 
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BOUNDARY — continued. 
the parties agreed themselves on a line which should be the dividing line between 
their adjacent lands, and one of them afterwards built his fence and constructed 
his houses with reference to that agreed line as the true boundary. Held, 

(1) The fact that one of the parties would not have assented to the agreed line 
but for the belief that it was the true line, and, discovering his error, attempted to 
repudiate the agreement, afforded no ground for his relief; he was bound by the 
agreed line. 

(2) The validity of an agreement for the settlement of a boundary does not de- 
pend on the accuracy with which the line is run. 

(3) Whether the parties were right or wrong in locating the agreed line prop- 
erly was immaterial, if there was doubt or dispute as to its correct location on the 
ground, and they settled that agreement by a compromise line. 

(4) Time and long acquiescence are not necessary to the validity of a parol 
agreement fixing a compromise line between adjacent surveys. 

(5) When the parties have acted with entire good faith, a court of equity will 
not disturb such compromise line on the ground of mistake of fact. The rule 
which enforces such agreements rests on the soundest principles of public policy 
and justice. 

(6) Coleman v. Smith, 55 Tex., 259; Hoxie v. Clay, 20 Tex., 586, and George v. 
Thomas, 16 Tex., 89, discussed and approved. 

(7) The special issues found by the jury having ascertained all the facts neces- 
sary toa final decision of the case, the judgment below was reversed, with in- 
structions to the district court to take such steps as might be necessary to have 
described and defined on the ground the dividing line which the parties had agreed 
on, and to enter a judgment establishing that line. Cooper v. Austin, 494. 

5. A call for a common line between two surveys and for common corners, will, 
when they are plotted on the county map by the surveyor who surveyed both, as 
contiguous surveys, control a call for distance. Morrill v. Bartlett, 644. 

6. One of such surveys called for the line of the other at one thousand four hun- 
dred and seventy varas, when the true distance was one thousand seven hundred 
and eighty-two varas, being an excess of three hundred and twelve varas. A 
subsequent jocator acquired no rights by location, survey and patent of the ex- 
cess, and this though the call of the old surveys for a common line and common 
corners had been omitted in the patent through mistake, when appearing in the 
field notes of the survey returned to the general land office, and of record in the 
county. Id. 


BOUNTY WARRANT. See Trespass to Try Titxe, 1 
BREACH OF WARRANTY. See Measure or DamaaGes, 6. 
BRIEFS. See Statement or Facts, 9. 


BURDEN OF PROOF. 

1. S., who held a power of attorney from E. G., of date October 28, 1856, to sell 
any lands or other property of E. G.’s in Texas, on November 16, 1858, conveyed 
to E. four hundred and thirty-seven and one-half acres of the M. McDonald head- 
right six hundred and forty acre certificate, issued November 13, 1857, the deed 
purporting to be in his own name, and making no reference to the power of at- 
torney. In October, 1858, there was a survey by virtue of this certificate (for whom 
made does not appear), and the land was patented to the heirs of E. G. in 1862, 
she having died in 1861. On the same day that S. conveyed to E., the latter con- 
veyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 conveyed 
to P., the plaintiff. After the death of E. G., a deed from E. to her for the four 
hundred and thirty-seven and a half acres, less the one hundred and sixty conveyed 
to L. 8. G., of date June, 1859, was placed on recovd, at whose instance does not 
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BURDEN OF PROOF —continued. 
appear. The defendants claimed under a deed from the heirs of E. G.; her son, 
and one of those heirs, being L.8.G. Held, 

(1) That the burden of proving that E. G., at the date of the deed made by 8., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had 
knowledge of its existence, and was insufficient to show that she had ratified the 
deed by 8. 

(5) That as the action was trespass to try title to a specific one hundred and sixty 
acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson v. Kilgore, 88. 


CASES APPROVED. See Aparement, 2. Artacument, 6, 7. Bounpary, 4. 
Cirres AND Towns, 7. CONFEDERATE Notes, 1. DisQUALIFICATION OF JUDGE, 
11. Evipence. 25. Esroprer, 5. Fraup, 16. Homesrreap, 7. Laces, 5. 
Limiration, 14. Possesston, 6. Promtssory Nore, 8. STaTreEMENT OF 
Facrs, 15. SusproGation, 4. Survey, 10. VENDOR AND VENDEE, 3. VEN- 
por’s Lien, 2. 

1. Sossaman v. Powell, 21 Tex., 664, holding that the homestead vests in the 
heirs with or without administration, and whether it be or be not set apart by the 
chief justice of the county court, approved. Griffie v. Maxey, 210. 

2. Clements v. Lacy, 51 Tex., 150, and Williams v. Wethered, 37 Tex., 132, ap- 
proved. Id. 

3. Kellogg & Co. v. White (Austin Term, 1882) approved. Blum v. Wettermark, 
125. 

CASES DISCUSSED. See ApmrinistraTor’s Sate, 2. Evipence, 24. Promis- 
sory Nore, 10. 


CASES DISTINGUISHED. See Arracument. 5, 12. Estropren, 2. PRAcTICE 
in Districr Court, 25. Promissory Norse, 9. Wut, 4. 

1. Distinguished from Wallace r. Campbell, 54 Tex., 87. Spencer v. Rosen- 
thal, 4. 

2. This case distinguished from Carlisle v. Hart, 27 Tex., 350, and Connoly v. 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale demand 
was invoked aguinst the assertion of a right purely equitable and which had been 
long neglected. Murphy v. Welder, 235. 


CASE OVERRULED. 
1. Cahn v. The State (Austin Term, 1880) overruled. Blum v. Wettermark, 125. 
CAUSE OF ACTION. See Acrron. 


CERTAINTY. See Certiorart, 1. Descriprion, 7. LANDLORD AND TENANT, 7. 
Possession, 14. 


CERTIFICATE. See Ancrent INSTRUMENT, 1. CERTIFIED Copy, 1. Comprrot- 
LER, 1. Copres, 1. RuLes or Court, 3. Statement or Facts, 7. 


CERTIFICATE OF ACKNOWLEDGMENT. 

1. Quere, was a certificate of the acknowledgment of a deed before the clerk of 
the county court who was to record it, required, by fhe law in force in December, 
1838, to be under the seal of the county court? Waters v. Spofford, 115. 

' 2. The registration, in 1855, of a deed, authenticated in 1838 by the county clerk, 
without the seal, was at all events good, by force of various validating acts of the 
legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 0022. Jd. 
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CERTIFIED COPY. See Corres, 1. 

1. Art. 2253, R. 8., which makes the certificate of the commissioner of 
the general land office, of the existence of facts contained in papers, documents 
or records of his office, evidence, whenever the papers, documents or reeords 
would be, provides for ex parte evidenee, and should not be construed to 
extend beyond the plain import of its language. That article does not authorize 
a certificate as to what has not been done in the land office; but when a copy of 
the record, document or paper is not given, the certificate should be confined to a 
statement of the fact or facts contained therein. Buford vy. Bostick, 63. 


CERTIORARI. See Starement or Facts, 15. 

1. When the statutory bond required on the issuance of a writ of certiorari re- 
fers for a description of the judgment to the petition for certiorari, and the same 
is fuily descr.bed in the petition so that it identifies the judgment as the same 
found in the transcript, it will be held that the bond sufficiently describes the judg- 
ment. Seeligson v. Wilson, 369. 

2. An affidavit to a petition for certiorari, ‘ that all the material allegations of 
the above and foregoing petition are true so far as stated upon my own knowl- 
edge, and so far as stated upon the information of others are believed to be true,” 
held sufficient upon a motion to quash the certiorari on the ground of insullicieney 
of the affidavit, the motion failing to specify the defect. Id. 

3. Proceedings to remove a cause by certiorari to the district court are construed 


liberally. Id. 


CHANGE OF VENUE. 

1. Under article 1272 of the Revised Statutes, when the application for 
change of venue is on its face sufficient, no inquiry can be made into the means 
of knowledge of those who made the supporting affidavits; in such case the 
application can only be defeated by showing that the affiants are not ‘credible 
persons.” Farley vy. Deslonde, 528. 

2. Where the supporting affidavits for a change of venue are for the first time 
attacked in the supreme court tor informality or defect in the jurat, which could 
have been amended after objection below, the objection will not be regarded. Id. 


CHARGE OF COURT. See Damaaes, 6, 12, 15. Deprcarron, 6, 9. Esrorren, 4. 
Fraup, 15, 18. Frerenr Transportation, 3. Measure or DamaGes, 1. 
PRACTICE IN SuPREME Court, 7. SEPARATE ACKNOWLEDGMENT, 1. SLAN- 
DER, l. SuRvEY, 2, 3. ‘ 

1. A mere defect in the charge, in failing to explain an expression used in it, 
cannot avail an appellant who did not ask an appropriate instruction at the trial. 
T. & P. Ry Co. v. O'Donnell, 27. 

2. When a party has, by the introduction of title papers in evidence, shown a 
connected chain of valid transfers to land from and under the sovereignty of the 
soil down to himself, except one link in the chain, which was supp'ied by undis- 
puted heirship from one in whom title had vested, an instruction to the jury that 
such party has shown title to the land is not a charge upon the weight of evi- 
dence, but a proper charge upon the legal effect of uncontradicted testimony. 
Teal v. Terrell, 257. 

3. A verdict of the jury sustaining a contract for erroneous reasons under the 
influence of au erroneous charge will not be disturbed when the verdict is clearly 
right and the contract valid, though from a different view of the law from that 
given in charge by the district judge. Galveston v. Morton, 409. 


CHATTEL MORTGAGE. * 
1. Under art. 4993, Pasch. Dig., a mortgage of personal chattels having been 


recorded in the county where the mortgagor resided, and where the chattels 
were situate, this record was constructive notice to subsequent purchasers, even 
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CHATTEL MORTGAGE — continued, 
though the property were removed to another county, record in such other county 
not being necessary unless the mortgagor should also remove there. Griffith & 
Wedge v. Morrison et al., 46. 


CITIES AND TOWNS. See Taxarton, 4. 

1. The city clerk of Galveston received as such, for about two years, his salary 
established at the rate of $4,000 a year, and without objection collected fees and 
paid them into the city treasury. Held, 

(1) ‘The city council, in fixing the clerk’s salary at $4,000, intended to limit his 
ccmpensation to that amount. 

(2) The clerk by receiving the salary estopped himself from asserting any claim 
to fees of office, under sec. 1, art. X, title II1, of the city charter. 

(5) The limitation in the charter upon the power of the city council in changing 
or altering the compensation of city officers, was intended to be confined to the 
municipal year rather than the term of office. 

2. It is the duty of courts “to try out the right intendment of statutes 
upon which they are called to pass, and by their proper construction to ascer- 
tain and enforce them according to their true intent. It is this intent which con- 
stitutes and is in fact the law, and not the mere verbiage used by inadvertence or 
otherwise by the legislature to express its intent, and to follow which would be to 
pervert that intent.” Mec/nery v. City of Galveston, 3°4. 

5. It is not necessary that a veto message of the mayor of Galveston, objecting 
to the passage of an ordinance or resolution, should be returned to the city council 
within three days after the passage of the ordinance or resolution which it proposes to 
veto. No such duty can be inferred from the requirement to place such resolution 
or ordinance in the office of the city clerk, and for it toremain there for three days 
before going into effect. It there awaits the veto, or the express or silent ap- 
proval of the mayor, for three days. Galveston v. Morton, 409. 

4. As the objections of the mayor, in case of veto, are to be returned to the city 
council with the ordinance vetoed, they must be placed with it in the clerk's office 
to await a session of the city council, and when this occurs they are to be sent in 
together for action. Id. 

5. A verbal motion, made and earried in the city council of the city of Galves- 
ton, to accept a proposed contract on the part of a citizen to do city printing, 
which was referred by a committee having full control of the matter to the coun- 
cil for its action, was not such a resolution as was required to be placed in the 
clerk's office for three days to await the action of the mayor. Jd. 

6. The mayor of the city of Galveston has no power to compel a two-thirds vote 
of the city council by his veto, in order to validate a contract with the city, au- 
thorized by previous resolution, and ratified on motion by the council. 1d. 

7. Gas Co. v. San Francisco, 0 Cal., 190, and San Antonio v. Lewis, 9 Tex., 69, 
approved. Id. 

&. Art. V, see. 1, title X, of the Galveston city charter, did not confer on the 
city council power to select and contract with a new printer, in its discretion, dur- 
ing the municipal year for which a contract with another printer had already been 
made. Id. 

9. The issuance of city warrants on account of expenses of a city, which do not 
exceed the current revenue derived from taxation, permitted by law to be levied 

to meet current expenses, and such other revenue as a city may have from other 
sources than taxation, cannot be said to be the creation of a debt prohibited by 
law unless a special tax be levied to meet tie interest and create a sinking fund. 
Corpus Christi vy. Woessner, 462. 

10. Sec. 5, art. XI, of the constitution of the state, and art. 427 of the Revised 
Statutes, construed. Jd. 
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CITIES AND TOWNS —continued. 

11. An ordinance which practically prohibits the payment of any debt con- 
tracted before a specified time, unless in the discretion of the officer intrusted 
with the only fund from which payment can be made, he should see proper to 
make payment by compromise or otherwise, and this without reference to the just- 
ness of the debt or the condition of the city treasury, is not authorized by art. 372, 
R. S., and is void when passed by a city incorporated under the general laws of 
the state. Id. 

12. Cities have power under the general laws (R. 8., art. 419) to issue to their 
creditors interest-bearing evidences of debt; but when the city has an ample 
revenue outside of that which the law authorizes to meet current expenses, to 
meet such obligations, a special tax for that purpose would be without authority of 
law. Id. 

13. See opinion for facts under which it was held that a mandamus properly 
issued at the suit of the holder of a city warrant who had obtained judgment to 
compel the aldermen and officers of the city to pay over to him the surplus rev- 
enues of the city, over its current and ordinary expenses, at the end of each 
year, until his judgment with interest was satisfied. Also where an injunction 
properly issued restraining the aldermen and officers of the aity from paying out 
any funds for purposes other than ordinary current expenses of the city govern- 
ment until a judgment was satisfied. Id. 


CITY CHARTER. See Crrres anp Towns. 8. Taxarron, 4. 

CITY WARRANTS. See Citres anp Towns, 9, 12. 

CLOUD UPON TITLE. See Insuncrron, 1. 

COLOR OF TITLE. See Pre-emprion, 2. Srarures Constrvuen, 4. 


COMMISSIONER OF GENERAL LAND OFFICE. See Mistake, 3. 

1. The rights of a party acquired by virtue of a location and survey of a valid 
land certificate and return of field notes to the general land office, cannot be 
affected by the action of the commissioner in changing or leaving out from the 
patent any of the calls of the survey. In such case, the location of the land is de- 
termined by the field notes of the survey as made on the ground, and not by the 
patent. Morrill v. Bartlett, 644. 


COMMISSIONERS OF APPEAL. 
1. The conclusion announced by the commissioners of appeal on a cause referred 
to that tribunal by the supreme court, is, when adopted by the court, as authorita- 
tive as any of its own decisions. Wooters v. Hollingsworth, 371. 


COMMON CARRIER. Sce Constirutionat Law, 1. Rarmway Company. 


COMMUNITY PROPERTY. 

1. The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason of her emi- 
gration and settlement, entitled to the community interest of their mother in land 
appropriated by a certificate to her husband as a colonist under the act of Janu- 
ary 21, 1850. Such interest could be enforced against a purchaser of the certificate 
from the husband after the death of the wife, who procured a patent for the land 
to himself as such purchaser and assignee. Porter v. Chronister, 53. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs cf the mother. Id. 

3. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, 
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COMMUNITY PROPERTY — continued. 

instituted suit to recover the property, and on appeal to the supreme court 
a judgment which had been rendered against her was reversed, and judgment 
rendered canceling the deed and all conveyances under it. After the determina- 
tion of that suit the children of the marriage, who were minors when the deed 
from the father was made, brought suit against one claiming under the father’s 
deed, and who claimed also under a deed made by the mother after judgment in 
the supreme court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the pendency of the 
suit by the mother, and who claimed under the deed made by the father, a party, 
in order to conclude his rights by the judgment therein rendered. 

(5) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. JZair v. Wood, 77. 

4. The law of descent announced, and the principle stated, that when the hus- 
band, after his wife’s death, has conveyed by metes and bounds a portion of a tract 
of land in which his deceased wife owned a community interest, her heirs are en- 
titled, on partition, to be remunerated for their share of the purchase money by 
having an allowance made them therefor out of his interest in the part of the 
tract remaining unsold. Gilliam v. Null et al., 298. 





COMPUTATION OF TIME. See Jurispretron, 17. 


COMPROMISE. See Equrry, 1, 2. Mistake, 1. 

1. Ina suit between parties involving a question of boundary, it was shown 
that after different surveyors had disagreed as to the true locality of the dividing 
line, the parties agreed themselves on a line which should be the dividing line 

between their adjacent lands, and one of them afterwards built his fence and con- 
structed his houses with reference to that agreed line as thetrue boundary. Held, 

(1) The fact that one of the parties would not have assented to the agreed line 
but for the belief that it was the true line, and, discovering his error, attempted to 
repudiate the agreement, afforded no ground for his relief; he was bound by the 
agreed line. 

(2) The validity of an agreement for the settlement of a boundary does not de- 
pend on the accuracy with which the line is run. 

(3) Whether the parties were right or wrong in locating the agreed line prop- 
erly was immaterial, if there was doubt or dispute as to its correct location on the 
ground, and they settled that agreement by a compromise line. 

(4) Time and long acquiescence are not necessary to the validity of a parol 
agreement fixing a compromise line between adjacent surveys. 

(5) When the parties have acted with entire good faith, a court of equity will 
not disturb such compromise line on the ground of mistake of fact. The rule 
which enforces such agreements rests on the soundest principles of public policy 
and justice. 

(6) Coleman rv. Smith, 55 Tex., 259; Hoxie v. Clay, 20 Tex., 586, and George v. 
Thomas, 16 Tex., 89, discussed and approved. 

(7) The special issues found by the jury having ascertained all the facts neces- 
sary to a final decision of the case,the judgment below was reversed, with in- 
structions to the district court to take such steps as might be necessary to have 
described and defined on the ground the dividing line which the parties had agreed 
on, und to enter a judgment establishing that line. Cooper v. Austin, 494. 
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COMPTROLLER. 

1. A certificate from the comptroller of the state. as such, showing what prop- 
erty of a citizen was rendered for taxes for specified years, ‘‘as shown by the 
records *’ of a county named in the certificate, is one which he is authorized to 
make. and is admissible in evidence to prove the facts so certified to. Holmes v. 
Coryell, 6>0. 

CONDITIONAL SALE. 

1. See this case for a transaction construed to have been originally a conditional 
sale of an engine and mill, but to have been subsequently changed into an abso- 
lute sale, with a mortgage from the parchaser to secure the purchase money. 
Griffith @} Wedge v. Morrison et al., 46. 

CONFEDERATE MONEY NOTES. 

1. The conclusion announced on a former appeal of this case (44 Tex., 392), to 
the effect that where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent of inqu‘ring 
into the actual value of the labor performed, which actual value may be recov- 
ered, approved. San Patricio County v. McClane, 243 


CONFESSION OF JUDGMENT. See Fravp, 18. 


CONSIDERATION, 

1. While mere inadequacy of consideration will not of itself authorize the 
annulment of a sheriff's sale, yet when the price paid is grossly inadequate, the 
sale will be closely scrutinized, and slight additional circumstances will suttice to 
set it aside. Atchison v. Owen, 610. 

CONSTITUTIONAL LAW. See Crrtes anp Towns, 10. DisquatiricaTion oF 
Jup@er, 1,2. Homestreap, 9. Jurispicrion, 19. Taxation, 2, 5. 

1. The constitution of 1876, in regard to the transportation of freight by rail- 
way companies, left in force the common law rulés affocting common carriers, as 
applicable to such companies, until the act of 1879. which was passed in obedience 
to article X, section 2, of that constitution. H.d T.C. R’y Co. v. Rust & Dinkins, 
98. 

2. Construing art. VIII, sec. 9, of the constitution, and art. 1515, R.S., in so 
far as they refer to taxation for the erection and repair of public buildings, held, 

(1) The power to make an addition to a public building is included in a grant 
of power to erect and repair such building. 

(2) The object of the provisions in the constitution and statutes, authorizing the 
levy of a tax for public buildings, was to enable the different counties to provide 
suitable public edifices for the people, leaving it to the proper authorities to deter- 
mire whether this could best be done by erecting new houses, or repairing and 
adding to old ones. 

(8) A construction cannot be given to the laws conferring power to levy taxes 
for the ‘erection of public buildings,’ which would limit the exercise of the 
power to the erection of new houses, when the object of the law could often be 
attained by erecting, at less expense, additions to public houses already built. 
Brown v. Graham, 254. 

3. The act of April 18, 1879, in so far as it attempted to authorize a collector of 
taxes to collect in the manner and under the circumstances therein spec. fied the 
sum of $25 a section for each section of public school lands inclosed, from the 
person inclosing or controlling it, is unconstitutional. MeFadden v. Longham, 
579. 

4. While the enforcement of a valid tax, by whatever method, does not consti- 
tute a taking of property without due process of law in the sense of the constitu- 
tion, and is not a taking of private property for public use within the meaning of 
that instrument, it is not within the power of the state to collect under arbitrary 
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CONSTITUTIONAL LAW — continued. 
and ex parte proceedings as a tax, a sum of money which the statute declares 
shall be paid by the occupier of school lands as rent. Id. 

5. Construing sec. 8, art. V, of the constitution, held, 

(1) The constitution in that section, by giving express power to issue certain 
designated writs, after having given a broad and general power to issue all writs 
necessary to enforce the jurisdiction of the district courts, intended to confer upon 
such courts a jurisdiction to act upon persons under the well settled rules of com- 
mon law and equity procedure, which jurisdiction it was difficult to define with 
accuracy in the narrow limits of a constitution. 

(2) The express power given in that clause of the constitution to the district 
courts to issue writs of injunction, other express power being given to issue such 
writs as might be necessary to enforce the jurisdiction corferred on them, carries 
with it the power to inquire and determine under what circumstances the facts 
exist which authorize the issuance of the writ, and this power to inquire is of the 
very essence of jurisdiction. 

(3) That section, while declaring that the district courts shall have power to issue 
writs of injunction contains no limitation as to the subject matter or amount 
necessary to clothe those courts with power to hear and determine, such as is found 
with reference to other jurisdiction, to be determined by subject matter and 
amount in controversy. 

(4) I) strict courts have the power to issue writs of injunction in cases in which 
a court of chancery, under the settled rules of equity, would have power to issue 
them; and this without reference to the amount in controversy, under the express 
power given in the constitution. Anderson County v. Kennedy, 616. 


CONSTRUCTION. See Certrorant 3. Grant, 1. Promissory Nore, 6. 

1. When the effect of a writing does not depend entirely upon the constraction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal effect of the instrument as will meet the 
various phases presented by the extrinsic evidence. The above constitutes an 
exception to the rale which requires the court to pass upon the legal effect of writ- 
ten instruments. Taylor vy. MeNutt, 71. 

2. The above rule applied in this case in construing the terms of a deed, aad in 
favor of one claiming a release of a vendor's lien on land. Jd. 

CONSTRUCTION OF STATUTES. See Strarures ConstRueEp. 

1. It is the duty of courts *‘ to try ont the right intendment of statutes upon 
which they are called to pass, and by their proper construction to ascertain and 
enforce them according to their true intent. It is this intent which constitutes and 
is in fact the law, and not the mere verbiage used by inadvertence or otherwise by 
the legislature to express its intent, and to follow which would be to pervert that 
intent.”’ Melnery v. City of Galveston, 354. 

CONSTRUCTIVE FRAUD. See Fravup, 19. 

CONSTRUCTIVE NOTICE. See Cuarren Morteace, 1. Norice, 1, 2. Srar- 
UTES CONSTRUED, lL. 

CONTRACT. See Bounpary, 4.. Compromise. ConpiTionaL Sate. VENDOR 
AND VENDEE. 

1. By the terms of a partnership agreement entered into by Ball & Britton in 
September, 1878, Britton was to furnish the money, and Ball was to superintend 
the erection of buildings and machinery for manufacturing and selling ice, and 

to superintend the operation of the business, the net profits to be divi led equally. 
During the construction of the works Britton was to advance to Ball monthly $75, 
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CONTRACT — continued. 


to be returned out of Ball’s share of the profits. Ball filed his petition alleging 
this agreement; that the construction was complete, and the works put in opera- 
tion May 22, 1879, and operated until September 20, 1879, clearing $3,000 net 
profits, when Britton, by threats and force, ejected him from the business; that Ball's 
services rendered were worth $10,000, and that he had only received $1,040; 
estimating the annual profits at $5,000, and claiming large damages, actual and 
exemplary. This petition was excepted to as showing no cause of action except 
for plaintiff's share of profits up to the dissolution, and this and other excep- 
tions were sustained. Held, 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated 
a cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
ship, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
services, skiil, ete., in constructing the building and operating the partnership. 

(5) That an amended petition setting up no new basis for the suit, but enlarging 
the actual damages claimed, and claiming exemplary damages, did not set up a 
new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
emplary damages. Ball vy. Britton, 57. 

2. A defendant, sued on promissory notes, showed that after their execution 
he delivered to the payee certain cattle, under a contract by which the payee 
should slaughter them for defendant's account, receiving therefor one dollar per 
head and expenses of slaughtering; and that he should retain from the proceeds 
enough, first, to reimburse him for moneys advanced defendant after the notes 
were executed; and second, the balance remaining should be credited on the notes. 
Held, . 

(1) If the payee failed to render defendant an a:count of the business, that fact 
did not annul the contract, or entitle the defendant to the fall value of the cattle, 
for this the defendant had not agreed to pay. 

(2) The rights of the parties must be measured by their contract. 

(3) The defendant, in the absence of an account rendered, should have shown 
what the proceeds of the enterprise ought to have been under prudent management. 

(4) An instruction that defendant, in the absence of an account rendered by 
plaintiff, was entitled to a credit on his notes for the value of the cattle at the 
place of delivery, was erroneous. Conrad & Pubel vy. Huff d&: Brock, 205. 

3. The conclusion announced on a former appeal of this case (44 Tex., 592), to 
the effect that where suit is brought upon a contract for labor done, payable in 
Confederate notes, a plea setting up such fact is good to the extent of inquiring 
into the actual value of the labor performed, which actual value may be recovered. 
San Patricio County v. McClane, 243. 

4. Art. V, sec. 1, title X, of the Galveston city charter, did not confer on the 
city council power to select and contract with a new printer, in its discretion, dur- 
ing the municipal year for which a contract with another printer had already been 
made. Galveston v. Morton, 409. 


CONTRIBUTORY NEGLIGENCE. See Neeiicence, 3, 7. 


COPIES. See Anctent INSTRUMENT, 4. EvipEncr, 2. 


1. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient in- 
strument, held, 


(1) The existence of the original deed in the land office, and its antiquity, were 

















COPIES — continued. 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(3) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘tan ancient instrument” in his department, would 
not tend to establish its genuineness or to prove its contents. Dotson v. Grant, 152. 

CORPORATION. See Crrres anp Towns. Rariuway Company. 

COUNTY ATTORNEY. See Disrricr Arrorney. 

COUNTY BOUNDARY. 

1. A suit by one county against another to establish the true boundary line 
between them, and to enjoin from the exercise of jurisdiction, cannot be main- 
tained. The issue in such a cause presents a political question, and not one for 
judicial inquiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having defined the boundaries of the counties, the 
statutory mode of ascertaining the locality of the dividing lines on the ground 
must be pursued. Id. 

3. An unconstitutional act creating a new county from an old one can inter- 
pose no obstacle to the exercise of jurisdiction by the mother county over the terri- 
tory embraced in the new county, but an action cannot be maintained by the old 
county for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But acitizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Id. 

5. The legislature, by act of March 11, 1875, attached a portion of Trinity county 
to Polk county, and inserted in the act the following proviso: “provided, the 
citizens in said detached portion of ‘Trinity county shall pay their pro rata por- 
tion of the county indebtedness up to the date of the passage of this act.”” In a 
suit brought by Trinity county against Polk county to recover the pro rata por- 
tion of the indebtedness of Trinity county alleged to be owing by the citizens 
living in the detached territory, and in the alternative to recover the territory, 
held, 

(1) At the time of the passage of the act the control of the legislature over 
county boundaries was absolute, though such power under the constitution no 
longer exists. 

(2) The act should be construed as it would be if the word provided were omit- 
ted from the act. 

(3) The detached territory became absolutely and unconditionally a part of Polk 
county upon the approval of the act, and this without reference to whether the line 
by which the act designated the detached territory was actually run upon the 
ground or not. 

(4) Trinity county could not recover back the detached territory, nor the amount 
levied and collected by Polk county upon the subjects of taxation therein. 

(5) Nor could it recover from Polk county a pro rata of the debt of Trinity 
county, or cause Polk county to levy and collect a tax on the property in the de- 
tach d territory to pay any portion of the debt of Trinity county. 

(6) The action could not be maintained, but the judgment awarding an ex- 
ecution against appellant for costs was error. Trinity County vy. Polk County, 321. 


COUNTY COMMISSIONERS’ COURT. See Constrrutronat Law, 2. 

1. Under the act of March 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrants in payment for the erection of a court 
house or other necessary public building. San Patricio County v. McClane, 243. 

2. On April 1, 1878, the commissioners’ court of Galveston county passed an 
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COUNTY COMMISSIONERS’ COURT — continued, 
ord-r providing for the registra‘ion of all ser:p issued prior to the 18th day of 
April, 1876; that the same, when registered, should bear eight per eent. interest 
from that date, and that such scrip should not be reevivable for taxes. On the 
Ist day of Fevruary, 1880, an order was passed by the same court, levying, among 
other county taxes, one of ‘hree cents on the one hundred dollars’ valuation, for 
the payment of registered warrants. Held, 

(1) Tne ord-r providing for the registration of county scrip, making the same 
bear inter st from date of registration, and that it should not be received in pay- 
ment of county taxes, was not void. 

(2) The tax of three (3) cents on the one hundred dollars’ valuation, thus levied, 
was valid. Davis v. Burney, 364. 

3. The commiss oners’ court of a county has the exclusive right to determine 
whether a suit shall be brought in the name and for the benefit of such coun y, 
except in a case where a concurrent or exclusive right is conferred on some other 
officer or tribunal by the leg <iature, to exercise in some specified case a like disere- 
tion. Loosean v. County of Harvis, 511. 

4. Art. 260, R.S., which directs the district or county attorney to institute suit 
in certain contingencies against officers intrusted with the collection or safe keep- 
ing of public funds, confers on district and co inty attorneys no author ty to insti- 
tute suit against the wishes of the commissioners’ court, to recover back money 
authorized by them to be paid out of county funds to an attorney retained by them 
to represent the county, or to enjoin further payments on such retainer. Jd. 

COUNTY COURT. See Jurispicrion, 20. 
COUNTY WARRANTS. 

1. The holder of a county warrant issu*d under an order of the county court in 
1862, could maintain an action thereon against the county, after the ia:iure of its 
county court to take action thereon when it was presented to it for allowance. 
San Patricio County v. McClane, 245. 

2. Under the act of March 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrauts in payment for the erection of a court 
house or other necessary public building. Jd. 

CREDITORS. See Depron anp Creprror. 


DAMAGES. See Measure or Damaces. Practice 1x Disrricr Court, 26. 
Practice tN SuPREME Court, 2. Ser-orr, 1. Verprer, 3. 

1. By the terms of a partnership agreement entered into by Ball & Britton 
in September, 1878, Britton was to furnish tie money, and Ball was to superin- 
tend the erection of buildings and machinery for manufacturing and selling ice, 
and tv super;ntend the operation of the business, the net profits to be divided 
equally. During the construction of the works Britton was to advance to Ball 
monthly $75, to be returned out of Ball's share of the profits. Bull filed his peti- 
tion alleging this agreement; that the construction was complete, and the works 
put in operation May 22, 1879, and operated until September 20, 1879, clearing 
$3,000 net profits, when Britton, by threats and force, ejected him from the busi- 
ness; that Ball's services rendered were worth $10,000, and that he had only re- 
ceived $1,040; estimating the annual profits: at $5,000, and claiming large 
damages, actual and exemplary. This petition was excepted to as showing no 
cause of action except for plaintiff's share of profits up to the dissolution, and this 
and other exceptions were sustained. Held, 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advaneod, and that the petition stated a 
cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
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DAMAGES — continued. 
sip, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
serv ces, skill, ete., in constructing the building and operating the partnership. 

(3) That an amended petition setting up no new basis for the suit, but enlarging 
the actual damages claimed, and cla.ming exemplary damages, did not set up a 
new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
empiary damages. Ball v. Britton, 57. 

, A telegraph company received a message from a banking house acting as 
agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. Te price of repeating the message was paid 
as demanded by the regulations of the company. The message never reached its 
dest nation, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. ‘There was no testimony showing that the company 
was neghgent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. 
Mold. 

(1) The delivery of the message to the operator, and his receipt of the same 
and of the pree charged for transmitting it, constituted a contract between the 
bank that sent the message for the use of the plaintiff and the telegraph company. 

(2) The duty of the operator who transmitted the message was to inquire after 
it, an lif necessary, to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a failure 
to deliver the message. 

(3) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
message, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages, 

() To make the defendant company liable for exempiary damages, the act com- 
plained of must have been done with its authority, either express or implied, or 
such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the jury. 
The W. U. Teleaqraph Co. v. Brown, 170. 

3. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 
*S. M. Swenson, Son & Co., 80 Wall Street. New York: 

‘If not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F. Womack.” 

The telegram was incorrectly transmitted by adding the letter ‘‘d”’ to the word 
‘“‘close,"’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an ac- 
tion for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 
ble for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 





736 INDEX. 





DAMAGES — continued. 

(3) This case distinguished from those in which printed forms were used in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party to be bound. Womack v. The W. U. Tel. Co., 176. 

4. Telegraph companies can, by express contract or by proper rules and regula- 
tions contained in printed notices or otherwise, and which are brought to the 
knowledge of those with whom they deal under such circumstances as to create an 
implied contract, limit their liability for delays and errors in transmitting and de- 
livering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Jd. 

5. In a suit brought to compel the execution of a deed in accordance with the 
terms of a bond, and damages for its non-delivery, damages were also claimed for 
wrongfully closing up a street ‘‘ for two years next preceding the filing "’ of a sup- 
plemental petition. Held, thut a charge instructing the jury that, if they should 
find damages for plaintiff, they should return a verdict for such damages as he 
had suffered by closing the street from ‘‘two years preceding the filing of the 
petition to the time of trial,”’ was error. Zapp v. Michaelis, 270. 

6. When, under the charge of the court, which was correct except as to the basis 
on which damages were allowed to appellee, a verdict was returned for him for 
damages, with no sufficient evidence to support it, he was permitted by the supreme 
court to file within twenty days a remittitur of such damages, as a condition on 
which the judgment should be affirmed in other respects, but on his failure to file 
such remittitur, the judgment to be reversed. Id. 

7. An engine used in operating a pile-driver for a railroad corporation was de- 
fective, and the engineer who managed it was negligent and reckless in controlling 
his engine. Both these facts were known to a superintending agent of the com- 
pany, who in person supervised the work of the pile-driver, with full power from 
the company to employ and discharge all other empioyees. A laborer while em- 
ployed by the company was directed by this superintendent to do a service con- 
nected with driving a pile, in performing which his foot was so crushed as to 
require amputation. The injury resulted not from the defective engine, but the 
negligence of the engineer; the maimed workman having no notice either that 
the engine was defective or that it was being operated by a careless man. In a 
suit for damages on account of the injury against the company, a verdict was 
rendered for the plaintiff for $7,646.11, compensatory damage. On appeal, held, 

(1) If the plaintiff had known, or by due care might have knowa, of the careless 
and reckless character of the engineer, and had continued the employment after 
knowing the risk, placing himself in a position to be injured by such carelessness 
of his fellow servant, he could not have recovered; but being ignorant of the care- 
lessness of the engineer, whose character was known to the supervising agent of 
the company, his right to recover results from the following rules: 

(2) I£ an employer, either in person or through an agent having authority to 
employ and discharge workmen, retains in his service one whose duties are haz- 
ardous to the lives of others, when he knows such person to be careless and negli- 
gent, and the employer afterwards directs a laborer to perform an act which he 
could perform in safety, but in doing which he is injured by the reckless negli- 
gence of such careless employee, of whose character for negligence he has no 
notice, the employer is liable in damages for such injury. 

(3) When a superintending agent of a corporation is invested with power to 
select, employ and discharge other employees, then the act, knowledge and negli- 
gence of such agent is deemed that of the corporation concerning all matters 
within the scope of his authority and discretion; and his negligence in failing to 
secure the protection of one employee against injury by another whom he knows 
to be negligent, will be deemed the negligence of the company. 

(4) The duty of the master to furnish suitable and safe machinery stands on no 
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DAMAGES — continued. 
higher or other ground than does his duty to employ competent and careful 
servants, 

(5) While the master is not responsible for the management of his machinery 
and the conduct of his servants toward their fellow servants, as a general rule, yet 
he cannot shield himself from responsibility when his own negligence in not having 
suitable instruments, whether persons or things, to do his work, causes injury to 
those in his employ. The M. R. Co. v. Whitmore, 276. 

8. Damages alleged to have resulted from a failure to deliver a telegram, on ac- 
count of which failure plaintiff claimed that he had lost the speculative and pros- 
pective profits likely to have been made by him from the sale of lumber into which 
he would have converted logs of wood owned by him, cannot be recovered. R. L. 
Co. v. W. U. Tel. Co., 394. 

9. The measure of actual damages for the wrongful seizure and conversion of 
goods is their value at the place where they are seized on the day of the conversion, 
und interest on that value. The fact that this rule would include the profit in- 
volved in that value, resulting from the goods being more valuable at the place 
where they are seized than at the distant market where they were purchased, does 
not alter the rule. Blum v. Merchant, 400. 

10. One accepting employment from a railway company to assist in operating 
trains is bound by an established usage or custom of the company in regard to the 
duties required of him. If the usage in a particular case imposes on him a duty 
extra hazardous, and in its performance he sustains injury, the burden is on him 
to show that the existence of the established usage had been concealed from him 
by the company. Watson v. H. & T. C. R’y Co., 434. 

11. The duty of removing damaged cars to the repairing shops of a railway 
company may be imposed on any employee who will assume the risk. If a brake- 
man accepts service from a company whose usage and custom it is to require of 
its brakemen to couple defective or broken cars, so that they may be removed for 
repairs, he will be held to have assumed the risk incident to such employment. 
Id. 

12. A charge of the court which in effect assumed as matter of law that the 
placing of a car on aside track, or marking on it “out of order,’’ was sufficient to 
charge an ordinary man engaged in coupling it with notice of its damaged condi- 
tion and the consequent extra risk of coupling it, held error. Id. 

13. A brakeman on a railway, injured by coupling a damaged car, cannot secure 
exemption from the consequences of a custom which required the car to be marked 
**out of order,’’ which was done in the particular case, by showing his inability to 
read. Id. 

14. The plaintiff gave a railway company free right of way across his land, but 
stipulating that it should not cause an overflow of water on his field, which the 
road contracted that it would observe by constructing a water-way large enough to 
prevent overflow. The road violated its contract by constructing an insufficient 
water-way (which it failed to remedy when cautioned by plaintiff that it would 
cause him injury), whereby much of plaintiff's growing crop of vegetables was 
destroyed and unplanted ground injured, greater labor being required to prepare 
it for planting by reason of the overflow. In an action for damages against the 
company, held, 

(1) The damages to which plaintiff was entitled were such as are recoverable in 
an action of trespass. 

(2) The plaintiff was entitled to recover only actual damages. 

(3) The measure of his actual damage to the growing crops was the différence 
between the value of such crops immediately after the injury and their value im- 
mediately before. 

(4) The inquiry as to value should be confined to the very time of the destroying 
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DAMAGES — continued. 


flood, and the very place where it oceurred, and should not extend to the date of 
the maturity of the crop nor to the place where it would usually find a market. 

(5) The measure of damages for injury to the unplanted ground would be the 
cost and expense of restoring the land to its former condition, and the loss ocea- 
sioned by being deprived of the use of the same, with interest. No account of 
loss of profits by consequent delay in getting the crop to market ean enter into the 
astimate. 

(6) The rule for damages here announced is confined to the exact state of facts 
made by the record. *The S. d& E. T. R'y Co. v. Joachimi, 456. 

15. Suit was brought in trespass to try title against a railway company, and to 
recover damages for destraction of fences and orchards, for fencing in twenty 
acres, and other items of damage, with prayer in the alternative, Ist, for restora- 
tion of the premises, for damages and injunction; or 2d, that if the railway com- 
pany was entitled to have condemned a right of way, that it be set aside by metes 
and bounds. The plaintiff, it was shown, had conveyed by deed a right of way 
over the land to the company. Held, 

(1) The adm‘ssion of evidence showing the depreciation of the value of the en- 
tire property by reason of the location and construction of the road, connected 
with the fact that the greater part of the charge related to the condemnation of 
the right of way and measure of damages in such cases, all of which resulted in 
an inconsistent verdict, was error requiring a reversal of the judgment. 

(2); The court should have charged the jury (the grant of a right of way being 
shown) that no damages could be recovered, either for the use of that right of 
way or for the depreciation in value of other land of appellees, or for any incon- 
venience to which plaintiff might be subjected, prorided, the same did not result 
from the want of due care and skill in the location and construction of the road. 
HH, & T. C. R’y Co. v. Adams, 476. 

16. In an action for damages against several for acting as confederates in an 
illegal entry upon premises jointly owned by two plaintiffs, the entry was charged 
as being wanton, vexatious and malicious. It was made without warrant of law, 
and over the protest of plaintiffs, with the avowed purpose of searching for stolen 
hides. Held, 

(1) That it was not error to admit evidence of insulting language used by the 
trespassers to one of the plaintiffs at the time, indicating a belief that there was 
property on the premises acquired in violation of the criminal laws of the state 
which one of the plaintiffs was endeavoring to conceal. 

(2) In order to show whether the entry was vexatiously, wantonly and mali- 
ciously made, it was proper to show the acts and declarations of the parties at the 
time, which gave color to the entry and showed its purpose. 

(5) Such an entry being shown without legal authority, and with no probable 
cause to believe that stolen property was secreted, it was proper to return a verdict 
for exemplary damages. Weyer v. Wegner, 539. 


DEBTOR AND CREDITOR. See Asstenor AND ASSIGNEE, 1. ATTACHMENT. 





SuBROGATION, 1, 2, 3, 4. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and tbe creditors of the estate, a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has int»rvened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the original action could only have been maintained when brought for the benefit 
of all the creditors. Nix a Storey v. Dukes, 96. 

2. A valid assignment for the benefit of creditors, under the act of March 24, 
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DEBTOR AND CREDITOR — continued. 
1879, must conyey all of the property, real and personal, of the debtor, except 
such as may be exempt from forced sale. If the assignment be by copartners, it 
must convey the firm property as well as the individual property of the members 
composing the firm. Donoho v. Fish Bros., 164. 

5. No title passes as against objecting creditors by a deed of assignment exe- 
cuted by copartners, which only purports to convey to the assignee the partnership 
property, and with the condition expressed that only such creditors shall receive 
benefit from the assignment as will join in a release of the debtors. A deed of 
assignment containing such a condition is only valid when it conveys all the prop- 
erty of the firm as well as that of the individuals composing it, except that which 
may be exempt under the constitution and laws from forced sale. If all the prop- 
erty, both of the firm and its individual members, be not conveyed, the deed pre- 
sents no obstacle to an objecting creditor seeking to collect his debt by the usual 
process. Jd. 

4. A creditor of an insolvent debtor, who, being in full possession of all the 
facts connected with a former transfer of the d-btor’s goods to secure a preferred 
creditor, takes a deed of trust upon the goods which may remain after, from their 
sale, the trustee of the preferred creditor has discharged his trust by paying the 
preferred debt, is not entitled, in a contest between creditors involving the distri- 
bution of the funds, to priority of payment over the preferred creditor. IJglehart 
et al. v. Willis d Bro., 306. 


DECLARATIONS. See Damages. 15. Depication, 7. Power or Arrorney, 2. 
1. Acts and declarations of a party in possession will be construed more strongly 
against him, when relied on by him against the claim of a tenant in common, 
than when relied on against one having no privity of title. Teal v. Terrell, 257. 





DECREE. See JupGmMentT. Serr-orr, 1. 
DEDICATION, 

1. An individual owning property in a toavn abutting on a public square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication, or to prevent its being appropriated to a 
use inconsistent with the dedication. Corporation of Sequin v. Ireland, 183. 

2. The erection of a market house on a’public square in an incorporated town, 
on which was marked as it appeared on the map of the town, ** market,”’ is not 
necessarily inconsistent with the purposes of the original dedication of the square. 
In an action to abate such a building as a nuisance, the petition should state facts 
showing that the erection of the market house was inconsistent with the purposes 
to which the square was dedicated. Jd. 

3. A plat of ground on the map of a town was marked with the word ‘ mar- 
ket.” Small houses had formerly been erected in which those who built them 
sold beef. Afterwards the town authorities erected a building for market pur- 
poses. In an action to abate it as a nuisance, held, the facts were not sufficient to 
show the dedication of the ground as an open market place. Jd. 

4. The intent to be ascertained from the acts and declarations of the owner of 
the land must unmistakably appear to dedicate the land absolutely and irrev- 
ocably to public use, to constitute a dedication. Ramthun v. Halfman, 551. 

5. The mere user of a way for any length of time will not constitute of itself a 
dedication, if the intent of the owner of the land over which it passes to dedicate 
the way permanently to the use of the public be wanting. /d. 

6. A charge to the effect that if the owner of land over which a way through a 
lane passed, and which had been left open to public use, sold lands contiguous 

thereto, conveying the same by deeds calling for the lane as a boundary, this 
would constitute a dedication, was error. Such acts, though evidence of dedica- 
tion, would not be conclusive. Jd. 
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DEDICATION — continued. 


7. The owners of land who laid off and established thereon a town, marked on 
one of the blocks on the map of the town the words “‘ court-house."’ In a contest 
between the owners of lots fronting on that block, and the county in which the 
town was situate, in which the owners sought to enjoin the county from establish- 
ing a jail on the block, as perverting it to a use not contemplated in its dedica- 
tion, the declarations of the original owners who had donated the property made 
during the early settlement of the town, to the effect that the block was intended 
for a court-house square, and was not intended or expected to be used for jail 
purposes, are admissible in evidence. County of Harris vy. Taylor et al., 
690. 

8. Purchasers of lots who bought on the faith of such a dedication may enjoin 
the county from perverting the property to a use not contemplated in its dedica- 
tion, and tending to their injury. Jd. 

9. When the ownership of property by the plaintiff was admitted, and no issue 
made as to the date when the title was acquired, there was no error in the court 
failing to submit to the jury the question as to the time when title vested. Nor 
was there error in that part of the charge which assumed as an admitted fact that 
the plaintiffs bought their lots with reference to the city map, calling for the 
street on which they front, and that they owned the same. Id. 


5 | DEED. See Anctent INstruMENT, 3, 4. BurpeEN oF Proor, 2. Derscriprron, 5, 


7,8. Fraup, 15. Jup@ment, 4. Seconpary Evipences, 1, 2. VENDOR AND 
VENDEE, I, 2, 3. 

1. The fact that a conveyance of land is made to parties who are partners, and 
that it may be used after being thus conveyed for partnership purposes, does not 
necessarily impress on it the character of partnership property. Griffie v. Maxey, 
210. 

2. A tax deed which does not give such description of the land conveyed thereby 
as will identify it, is invalid, and inadmissible in evidence. Waters v. Spofford, 
115. 

3. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. /d. 

4. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Jd. 

5. See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held. insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described ineach. Id. 

6. A deed absolute on its face containing covenants of warranty as to title, which 
recites the execution of notes for the purchase money, but declares no lien, passes 
the title to the purchaser under execution against the vendee, but subject to the 
vendor's lien, of which the recitals in the deed give notice. McKelvain vy. Allen, 
383. 

7. If, however, contemporaneous with execution of such a deed, the vendee ex- 
ecutes notes for the purchase money, which on their face recite the purchase, and 
in terms declare the existence of a lien until the notes are paid, this will be as 
effectual to prevent the title from passing by the deed as though the lien were re- 
served by its terms. Under such circumstances the notes and deed would be con- 
strued as one instrument evidencing an executory contract to sell the land. Jd. 

8. If, when such deed and notes are executed, the notes contain a clause whereby 
their maker agrees to pay rent for the landif he should not pay the notes at their 
maturity, the relation of the parties after default would be that of landlord and 
tenant, and a judgment creditor of the vendee with notice could acquire, by pur- 
chase of the land under execution, no higher title than he possessed. Id. 
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DEED OF TRUST. See Desror anp Crepitor, 4. Stature or Fravups, 2. 
SuBRoGATION, 1, 2, 3, 4. 

1. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased hus- 
band at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(3) All the children of the deceased party were necessary parties to an action by 
the cre litor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements 
made with the wife’s separate money. If this cannot be done, then that part 
on which her dwelling house stands should be set aside to her and the children of 
the deceased husband, without prejudice to the rights of herself and children there- 
after to adjust their respective rights therein, and the other half should be sub- 
jected to sale through the probate court to satisfy the debt. Griffie v. Maxey, 210. 

DEFAULT. See Practice 1x Disrricr Court, 24. -« 
DEFAULTING OFFICER. See PLeaprne, 3. : 
DELIVERY. See BurpEN oF Proor, 1. 

DEPOSITIONS. 

1. A witness examined by interrogatory for depositions was asked, ‘‘ In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, ete., called tor in the Mary Hamiiton survey, at the 
places mentioned in her survey.”’ Held, 

(1) The question was clearly leading. 

(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manner of taking the deposition, and shouid have 
been reduced to writing and notice thereof g ven, before the trial of the case began. 
Buford v. Bostick et al., 65. 


DESCENT AND DISTRIBUTION. See Bankrupt, 1. Esrarres or DECEDENTS. 
Heirs, 1, 2. Homestrean, 9. 

1. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, in- 
stituted suit to recover the property, and on appeal to the supreme court a judg- 
ment which had been rendered against: her was reversed, and judgment rendered 
canceling the deed and all conveyances under it. After the determination of that 
suit the children of the marriage, who were minors when the deed from the father 
was made, brought suit against one claiming under the father’s deed, and who 
claimed also under a deed made by the mother after judgment in the supreme 
court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the pendency of the suit 
by the mother, and who claimed under the deed made by the father, a party, in 
order to conclude his rights by the judgment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 
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DESCENT AND DISTRIBUTION — continued. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. Hair vy. Wood, 77. 

2. The law of descent announced, and the principle stated, that when the hus- 
band, after his wife’s death, has conveyed by metes and bounds a portion of a 
tract of land in which his deceased wife owned a community interest, her heirs are 
entitled, on partition, to be remunerated for their share of the purchase money by 
having an allowance made them therefor out of his interest in the part of the 
tract remaining unsold. Gilliam v. Null et al., 298. 


DESCRIPTION. See Bonn, 1. Certrorartr, 1. LANpLoRD Aanp TENANT, 7. 
Possession, 14. Srconpary Evipence, 2. Separate Proprerry, 1. Sur- 
VEY, 7. 

1. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. - I. & 
G. N. R’y Co. v. Smith County, 74. 

2. Where the appeal bond erroneously describes the judgment as in favor of 
two named parties, when in fact it was rendered in favor of one only, it seems 
that the misdescription is a sufficient objection to the bond, a motion to dismiss 
being made in time. /d. 

3. Though ordinarily, if there be no objection to the form of a writ of execu- 
tion, by motion to quash or vacate it, it will in many cases where there is a vari- 
ance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution describes a different 
defendant from the one mentioned in the judgment produced to support it. Bat- 
tlev. Guedry, 111. 

4. An execution against P. B. Clements was not supported by a judgment 
against J. P. Clements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Jd. 

5. See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described in each. Waters v. Spofford, 115. 

6. A tax deed which does not give such description of the land conveyed 
thereby as will identify it, is invalid, and inadmissible in evidence. Jd. 

7. A party claiming title by limitation of five years under a recorded deed, read 
in evidence his tax deed conveying ‘‘ one thousand one hundred and seven acres of 
land taken from the league of land originally granted to John Toole, lying and 
being in the county of San Patricio, on the Popalotte, and more particularly desig- 
nated as that part of said league of land claimed and held by Thomas Redmond.”’ 
The land in controversy was not part of a league granted to John Toole, but was 
a separate survey of one thousand one hundred and seven acres granted to him. 
Held, ' 

(1) The deed did not describe the land in controversy with that clearness and 
certainty requisite to meet the rigid requirements of the five years’ statute of 
limitations. Murphy v. Welder, 235. 

8. Land was described in a deed as follows: ‘‘ The lower or south half of league 
No. 2 from the mouth of Elm creek, . . . being the half league taken from 
the four premium leagues granted to Sterling C. Robertson, lying and being situ- 
ated on and near the aforesaid Elm creek.”’ Held, 

(1) That the south half of that league, which would be No. 2, counting from 
the mouth of Elm creek, was intended to be conveyed, and not the ha lf that would 
be nearest to the mouth of Elm creek. Farley v. Deslonde, S88. 


DISCONTINUANCE. See PartNersuip, 3. 
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DISQUALIFICATION OF JUDGE. 


DISTRESS WARRANT, See LanpLtorp anp TENANT, 6, Pxreaprne, 8, 








1. The constitutional provision disqualifying one from sitting as a judge ina 
‘‘case ’’ where he shall have been of counsel, does not limit his disqual.fication to 
a case pending at the time his services as counsel were inveked. S/aven v. 
Wheeler, 23. 

2. If an attorney has been consulted as such, and has given advice as to a 
matter in dispute, which afterwards results in a suit between the parties at vari- 
ance, he cannot sit as a judge in that case, even though he charged no fee for his 
advice. Id. 

3. An issue as to the disqualification of a judge to sit as such in a cause pend- 
ing in his court, should be tried and determined by him, and the facts in evidence 
on the issue should be incorporated in the record on appeal. Jd. 

4. The statements of the judge on the trial of such an issue should be made under 
oath, unless the same be waived by the parties litigant. Jd. 

5. On appeal from the judgment of the court, on an issue involving the disquali- 
fication of the judge, his statement appended to a bill of exceptions, relating to 
facts occurring before the institution of the suit, cannot be regarded. Jd. 

6. See statement of case and opinion for facts held sufficient to reverse the 
judgment of a district judge who had held that he was not disqualified from trying 
acause. Id. 

7. A wife sued her husband for divorcee, alleging cruel treatment, ete., which 
suit was dismissed. Afterwards the husband sued for divorce on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. ‘The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resuited in a divorce. 
Held, 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recogniz'ng the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, was error. Neiwcome v. Light, 
141. 

8. A defendant set up ore tenus the disqualification of the presiding judge, on 
account of the alleged interest ef the judge’s brother in the suit, and took his ex- 
ception to the action of the court thereon, which recited that ‘the objection was 
overruled without hearing any evidence;’’ the record disclosed on this point 
nothing further. Held, 

(1) The court cannot presume that evidence was offered to sustain the objection. 

(2) On the contrary, it will be presumed that no evidence was offered. Stark v. 
W hitman, 375. . 

9. A surety upon a claimant's bond, in proceedings for the trial of the right of 
property, is in legal contemplation such a party to the cause as that his relation- 
ship, within the prohibited degrees, to the magistrate before whom the cause is 
pending, will disqualify him from trying the cause. Hodde v. Susan, 339. 

10. A narrow or contracted construction of the. word party as used in the law, 
which would confine it to the very persons named on the docket as such, and 
would exclude such as stand in precisely the same relation, would often defeat the 
end had in view, of having justice administered free from the bias and influence 
produced by the interest held in the cause by the judge or his relatives. Id. 

11. Bureh v. Watts, 37 Tex., 155, and Weir v. Brooks, 17 Tex., 638, approved. 
Id. ~ 
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DISTRICT ATTORNEY. 


1. The commissioners’ court of a county has the exclusive right. to determine 
whether a suit shall be brought in the name and for the benefit of such county, 
except in a case where a concurrent or exclusive right is conferred on some other 
officer or tribunal by the legislature, to exercise in some specified case a like dis- 
cretion. Looscan v. The County of Harris, 511. 

2. Art. 260, R. S., which directs the district or county attorney to institute suit 
in certain contingencies against officers intrusted with the collection or safe keep- 
ing of public funds, confers on district and county attorneys no authority to insti- 
tute suit against the wishes of the commissioners’ court, to recover back money 
authorized by them to be paid out of county funds to an attorney retained by 
them to represent the county, or to enjoin further payments on such retainer. Id. 


DISTRICT COURT. See Constirutronat Law, 5. Jurispicrion, 11, 12. 17, 20. 


DISTRICT JUDGE. See DisquauiricatTion oF JuDGE. Practice 1x District 
Count, 14, 15, 16, 17. Runes or Court, 3. SrTaTeMeEn'r or Facts, 7. 

1. A wife sued her husband for divorce, alleging cruel treatm nt, etc., which 
suit was dismissed. Afterwards the husband sued for divorce on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resulted in a divorce. 
Held, 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recognizing the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, was error. Newcome v. Light, 141. 


DIVORCE. See DisquaLiricaTION OF JUDGE, 7. 


EQUITY. See Bounpary, 4. Communtry Property, 4. Compromise. SieEr- 
IFF’s SaLE, 1. SEPARATE Property, 1. 

1. A court of equity will only set aside a judgment rendered upon an unan- 
thorized agreement of counsel, when injury has resulted therefrom to the party 
complaining. Williams v. Nolan, 708. 

2. Every reasonable presumption will be indulged in favor of a settlement made 
by an attorney duly employed, especially after it has been recognized by a court 
and a judgment thereon has been rendered. Id. 


ESTATES OF DECEDENTS. See Apmrnistratror’s Sate. Descent anp Dts- 
TRIBUTION. HOMESTEAD, 5. JNDEPENDENT ExerEcuTorRs AND ADMINISTRA- 
rors. Jurisprcrion, 19. Prospatre Marrers, 1,2. Srarures ConstTRvuen, 5, 
6, 7,8. Wits. 

1. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her ‘‘ to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable.”” The alleged breach was that she had disposed of the property of the 
estate, and so transferred and secreted it that the judgment sued on could not be 
satisfied, though she had ample means in her hands to satisfy the same. Hela, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
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ESTATES OF DECEDENTS —continued. 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(3) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. Bergstroem vy. The State, 92. 

2. Under art. 1594, 0. & W. Dig., when a surety in a joint undertaking dies, 
his estate is liable on it, as if the obligation had been joint and several. Id. 

3. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased husband 
at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(3) All the children of the deceased party were necessary parties to an action 
by the creditor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements made 
with the wife’s separate money. If this cannot be done, then that part on which 
her dwelling house stands should be set aside to her and the children of the de- 
ceased husband, without prejudice to the rights of herself and children thereafter 
to adjust their respective rights therein, and the other half should be subjected to 
sale through the probate court to satisfy the debt. Griffie v. Maxey, 210. 

4. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
“has been given by the husband and wife, acknowledged in a manner legally bind- 
ing to secure creditors,’ or the lien bas been given for the purchase money of the 
property. Id. 

5. In asuit by the assignee of an insolvent debtor against an attaching creditor 
and the administrator of the sheriff who executed the writ, no presentation of the 
claim for damages to the administrator need be averred. Blum v. Welborne, 157. 

6. The widow who, during the life and at the death of her husband, occupied 
with him a homestead on a tract of land which belonged, as community property, 
to the deceased husband and the wife of a former marriage, is entitled, on parti- 
tion with the heirs of the first marriage, to have her deceased husband's interest 
set aside, and to retain on it ahomestead so long as she may choose to occupy it as 
such. The heirs of the wife by a former marriage are entitled to so have the land 
partitioned that their interests, inherited from her, may be set aside to them in 
severalty. Gilliam v. Null et al., 298. 

7. In such a case, while the fee of the land descended (there being no heirs by 
the second marriage) to the children of the first marriage, it did so subject to 
the homestead rights of the widow of the second marriage in the interest owned 
by her husband. Id. 

8. Clements v. Lacy, 51 Tex., 165, and Pressley’s Heirs v. Robinson, 57 Tex., 
453, approved. Id. 

9. The homestead right of a widow does not attach to the undivided interest of 
the children of the deceased husband inherited from his wife by a former mar- 
riage. Id. 

10. The constitution of 1876, art. XVI, sec. 52, refers in its terms only to a de- 
scent of land to the heirs of one of the spouses occupying at the time of death. 
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ESTATES OF DECEDENTS — continued. 
The prohibition against partition is against those who claim as heirs of the estate 


of the decedent, not to those claiming an interest in the land through other titles. 
Id. 
ESTOPPEL. See Critres anp Jowns, 1. 

1. An estoppel cannot result from the promises or acts of one who makes or does 
them without consideration, in ignorance of his rights, wsere there has been no 
negligence in tailing to ascertain his rights. Turner v. Ferguson, 6. 

The congress of the republic of Texas passed an act in 1845 requiring the 
owners of land in San Patricio county, whose lands had not been correctly marked 
and designated, to have them resurveyed within two years. The owner of a 
Spanish grant, after the two years had expired, had his land resurveyed in 1848, 
the corners marked on the ground, and the resurvey recorded in the book of re- 
surveys in the c@anty surveyor’s office, and delineated on the map. In a suit be- 
tween the vendee of that owner of the grantand a patentee under recent location, 
claiming, under patent from the state, land outside of the limits of tie grant ac- 
cording to the resurvey, but claimed by the vendee to be within the calls of the 
original grant, held, 

(1) That the vendee under the grant, claiming in privity of estate to the owner 
of the Spanish grant, who marked and recorded his boundaries, was estopped 
from averring as against the subsequent locator that other and ditferent lines than 
those marked and recorded inclosed the land. 

(2) This case distinguished from Love v. Barber, 17 Tex., 11, and Saunders v. 
Hart, 57 Tex., &. 

(3) The surveyor making the resurvey will be presumed to have done his duty. 

(4) The record of the resurvey, showing that the work was done at the instance 
of the owner, gave notice to the world of the extent of his claim. 

(5) The resurvey and map of the old grant remaining in tie office for over 
thirty years before the location on which the patent issued, showed an acquiescence 
in their correctness by the owner of the grant and his vendees. 

(6) The record of a survey, when properly made in the surveyor’s office, is no- 
tice to the world of the lines and boundaries claimed by the owner of the land. 
Timon v. Whitehead, 290. 

3. The elements of estoppel are: A false representation, or concealment of ma- 
terial facts, made with a knowledge of the facts; ignorance on the part of the 
person to whom the representations are made, or from whom the facts are con- 
cealed; intention that such person should act upon it, and action on his part in- 
duced thereby. Thus, if goods of another are seized under execution against a 
debtor, after representations made by such debtor that he was the true owner, and 
the real owner did not join in such representations or fail to deny them when he 
had an opportunity of preventing the creditor from being deceived by them, the 
true owner would not be estopped from controverting their truth in an action 
against the creditor for their value. Blum v. Merchant, 400. 

4, See opinion for a charge on estoppel held defective. Id. 

5. Wallace v. Finberg, 46 Tex., 35, approved. Id. 


EVIDENCE. See Ancrent InstrumMENT, 2. Damages, 15. Derpicatron, 6. 
LEADING ‘QuEsTION. PoWER oF ATTORNEY, 2. PRomissory Nore, 7 
Survey, 3. Taxation, 7. Trespass To Try Tirie, 1. Varrance, 1 
VENDOR AND VENDEE, 4. 

1. Evidence is unnecessary to show that the loss of an arm reduces the capacity 
toearn money. T. ¢& P. R’y Co. vy. O'Donnell, 27. 

2. Art. 2253, R. S., which makes the certificate of the commissioner of 

the general land office, of the existence of facts contained in papers, documents 

or records of his office, evidence, whenever the papers, documents or records 
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EVIDENCE — continued. 








would be, provides for ex parte evidence, and should not be construed to 
extend beyond the plain import of its language. That article does not authorize 
a certificate as to what has not been done in the land office; but when a copy of 
the record, document or paper is not g ven, the certificate shou!d be confined to a 
statement of the fact or facts contained therein. Buford vy. Bostick, 63. 

3. When the effect of a writing does not depend entirely upon the construction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal effect of the instrument as will meet the 
various phases presented by the extrinsic evidence. The above constitutes an 
exception to the rule which requires the court to pass upon the legal effect of writ- 
ten instruments. Taylor v. McNutt, 71. 

4. The above rule applied in this case in construing the terms of a deed, aad in 
favor of one claiming a release of a vendor's lien on land. Jd. 

5. Where the evidence showed that both parties claimed title from a common 
source, the fact that the appellee filed an abstract of his title reaching back to the 
sovereignty of the soil, but failed to establish that title by proof, did not alter the 
rule entitling him to recover, if he showed the older title under the common 
source. Sellman v. Hardin, 86. 

6. A deed made by the officer to a purchaser at an execution sale is competent 
evidence to show that the adverse party claims under a common source, without 
introducing the judgment and execution. 7d. 

7. See this case for evidence insufficient to establish adverse possession. Id. 

&. S., who held a power of attorney from E. G., of date October 28, 1856, to sell 
any lands or other property of E. G.’s in Texas, on November 16, 1858, conveyed 
to E. four hundred and thirty-seven and one-half acres of the M. McDonald head- 
right six hundred and forty acre certificate, issued November 13, 1857, the deed 
purporting to be in his own name, and making no reference to the power of at- 
torney. In October, 1858, there was a survey by virtue of this certificate (for whom 
made does not appear), and the land was patented to the heirs of E.G. in 1862, 
she having died in 1861. On the same day that 8. conveyed to E., the latter con- 
veyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 conveyed 
to P., the plaintiff. After the death of E. G., a deed from E. to her for the four 
hundred and thirty-seven and a half acres, less tue one hundred and sixty conveyed 
to L. 8. G., of date June, 1859, was placed on record, at whose instance does not 
appear. The defendants claimed under a deed from the heirs of E. G.; her son, 
and one of those heirs, being L.8.G. Held, 

(1) That the burden of proving that E. G., at the date of the deed made by 8., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had 
knowledge of its existence, and was insufficient to show that she had ratified the 
deed by 8. 

(3) That as the action was trespass to try title to a specific one hundred and sixty 
acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson v. Kilgore, 33. 

9. A party to a suit against heirs claiming the property through their deceased 
ancestor, is precluded under art. 2248, R. S., not only from testifying to statements 
made to him by the deceased, and to transactions between the deceased and him- 
self, but also as to any such statements to or transactions between deceased and 
third persons; and this although occurring at.a time when the witness had no 
interest in such statements or transactions. Parks v. Caudle, 216. 
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EVIDENCE — continued. 
10. In trespass to try title, since the plaintiff is not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a com- 
petent witness under the statute, he may testify as such to the loss of a missing 
deed, without being required to first file the suppletory affidavit of its loss, required 

at common law. Id. 

11. A party claiming title to land through a lost deed, testified that he saw it 
executed in 1858; searching for it in 1869, when, for the first time, he became in- 
terested from having married one having interests under it, he found it amongst 
the papers of one who had been county clerk. He delivered the deed to another 
person to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This person afterwards died, and his 
papers came into witness’ possession; he looked through them to ascertain the con- 
dition of his estate, and though not looking specially for the lost deed, knew that 
it was not among the papers of the deceased party to whom he had intrusted it, 
and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was sufficient to admit secondary evidence of its contents. Id. 

12. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was pre- 
served, after the lapse of twenty years a general description of the property con- 
veyed and of the substance of the deed is all that can be required. Jd. 

13. In a proceeding or cross-bill to set aside a judgment by default in favor of a 
party who fraudulently procured the record to show service, parol evidence contra- 
dicting tie officer’s return will be heard. Randall v. Collins, 231. 

14. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 

15. The evidence contradicting the return must be clear and satisfactory. Id. 

16. See this case for evidence held insufficient. Id. 

17. The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will be set aside. Id. 

18. A judgment in favor of purchasers of land at a tax sale, enforcing by manda- 
mus against the sheriff their mght to a deed, is not a judgment in rem, and is not 
admissible in evidence against one neither a party nor privy to the proceeding. 
Waters v. Spofford, 115. 

19. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the object is to establish the former existence of a lost 
deed in order to lay the basis for the introduction of evidence of its contents. But 
when the evidence was objected to as being intended to prove plaintilt’s knowl- 
edge of such a deed conveying valid title, and the defendant did not disclaim 
such intention, the objection was properly sustained. Dotson v. Moss, 152. 

20. A certified copy of a grant from the general land office, dated in 1867, in 
which was incorporated what purported to be a copy of a deed and power of at- 
torney, dated in 1830, and which was offered as a certified copy of an ancient 
instrument, held, 

(1) The existence of the original deed in the land office, and its antiquity, were 
facts virtually assumed in the proposition to introduce the copy, and the copy was 
correctly excluded. 

(2) The original deed should have been produced or accounted for. 

(5) The certificate of the commissioner of the land office, authenticating the in- 
strument offered as a copy of ‘an ancient instrument’’ in his department, would 
not tend to establish its genuineness or to prove its contents. Id. 

21. A failure to prove payment of taxes for any year of the five years’ posses- 
sion under a deed recorded will be fatal to the defense of limitation under the 
five years’ statute. Murphy v. Welder, 235. 
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EVIDENCE — continued. 


22. An instrument was offered in evidence as an ancient document coming 
from a proper custody, as follows: 
“Fripay, Oct. the 18th, 1838. 
“T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league of 
land and one town lot, situated in Aransas, in Power's colony, Texas, as Martin 


Lawler has the deeds to it. Signed by my own hand. - ale 
oie Joun x TOOLE. 
Witness, Martin McLoveu.in. mark 


” 


*“ Witness, James Toney. 

It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The Jand in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was objected 
to and excluded on the ground that it was not described, and a copy thereof given 
in the abstract of title under which the party offering it claimed, and which was 
demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, b-fore its 
date, had conveyed the property by deed to one under whom the adversary claimed, 
it did not appear from the paper that it was the intention of the testator to convey 
the land in controversy, its exclusion did not prejudice any right of those claiming 
under it, and without considering whether the objection to its introduction urged 
below was properly taken or not, its exclusion was immaterial.. Jd. 

23. Ina suit against a telegraph company for damages resulting from alleged 
failure to deliver a telegraph message intrusted to the company, parol evidence of 
the contents of the message may be resorted to by the plaintiff to establish the 
contents of the message, and this without the necessity of first giving the de- 
fendant notice to produce the written message. R. L. Co. v. W. U. Tel. Co., 
394. 

24. While, as a general rule, notice to produce a written instrument must be 
given to the party having it in his possession, before secondary evidence of its con- 
tents can be received, this rule does not apply in a case where the written instru- 
ment is the foundation of the action, and the party having custody of it must know 
from the very nature of the case that he is charged with its possession. Id. 

25. Western Union Tel. Co. v. Hopkins, 49 Ind., 227, discussed and disapproved. 
qd. 

26. Hamilton v. Rice, 15 Tex., 385, and Dean v. Border, 15 Tex., 299, ap- 
proved, dd. 

27. A judgment involving rights to property is not admissible in evidence in a 
suit against one claiming it by purchase before the institution of the suit, and who 
was not a party thereto. Liles v. Woods d Co., 416. 

28. In an action for damages against several for acting as confederates in an 
illegal entry upon premises jointly owned by two plaintiffs, the entry was charged 
as being wanton, vexatious and malicious. It was made without warrant of law, 
and over the protest of plaintiffs, with the avowed purpose of searching for stolen 
hides. Held, 

(1) That it was not error to admit evidence of insulting language used by the 
trespassers to one of the plaintiffs at the time, indicating a belief that there was 
property on the premises acquired in violation of the criminal laws of the state 
which one of the plaintiffs was endeavoring to conceal. 

(2) In order to show whether the entry was vexatiously, wantonly and mali- 
ciously made, it was proper to show the acts and declarations of the parties at the 
time, which gave color to the entry and showed its purpose. 

(3) Such an entry being shown without legal authority, and with no probable 
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EVIDENCE — continued. 








vause to believe that stolen property was secreted, it was proper to return a verdict 
for exemplary damages. Weyer v. Wegner, 539, 

29. To entitle a power of attorney to be read as an ancient instrument it 
is not necessary that it should have been thirty years old at the date of 
instituting the suit in which it is offered as evidence; it is sufficient if it is 
thirty years old at the time when it is offered in evidence. That the papers 
offered did not come from a proper custody, and were not free from suspicion on 
their face, was not made a ground of objection. Bass et al. v. Sevier, 567. 

0. Under the former statute, which allowed a second suit in trespass to try title, 
when the plaintiff was defeated in his first action, he was permitted to offer the 
same evidence on the trial of the second suit, and this was allowed in a second 
suit brought to set aside a sheriff's sale, which is in effect but a suit in trespass to 
try title. Atchison v. Owen, 610. 

31. The effect of the partial indorsement of the instrument in question, together 
with the other stipulations in the agreement on the*bick of the note, placed there 

at or before its execution, was to deprive the instrument of its negotiable char- 

acter, notwithstanding the ordinary negotiable words appear on the face of it. 
In order to determine its character the whole instrument must be construed to- 
gether, as well the words on the back as on the face of it. Authorities and 
cases on this point examined. Goldman v. Blum and Heidenheimer, 650. 

32. All the written instruments executed at or about the same time that the 
note and deed of trust in question were made, together with the rough notes and 
memoranda made at the time when the matter was still pending, are competent 
evidence to go to the jury for the purpose of arriving at and understanding the 
true intent and purpose with which the note in question was executed. Such evi- 
dence cannot be used to vary or contradict or alter the note, but may be used to 
show the intent of the parties in executing it. Id. 

3%. The rule of evidence in Wells v. Fairbanks, 5 Tex., 584, on this point, cited 
and approved. Jd. 

34. What was said and done by the parties while the business was being ar- 
ranged, and the transaction was then depending, is admissible as part of the res 
geste, and is calculated, in the absence of direct evidence, to shed light on the 
real character of the transaction. Jd. 

35. The certified copy of a recorded instrument purporting to be a deed, bearing 
date in 1845, and recorded the day after its date, on proof of its execution by 
the only subscribing witness thereto, was attacked by affidavit of forgery and not 
otherwise objected toin I88t. An affidavit showing diligent search for the original 
deed, and its loss, as a reason for its non-production was filed. It was shown that 
the grantor, grantee and subscribing witness were deal. Held, 

(1) The Revised Statutes, art. 2257, admitting in evidence instruments of writ- 
ing without proof of their execution, on conditions specified, was simply designed 
to relieve a party from making statutory proof; and it imposes no greater burden 
on him who offers an instrument against which an affidavit of forgery has been 
filed, than the rules of evidence at common law required. 

(2) An affidavit of forgery being filed, the party is simply remitted to his com- 
mon law method of proof. 

(8) The record made in 1843 evidenced with even more certainty than would the 
original deed, that it then had an existence, and was more than thirty years old. 

(4) The reason for the rule requiring that an ancient instrument shall, to be 
admitted in evidence, come from a proper custody, is mainiy founded on the idea 
that such custody affords evidence of delivery to him who claims under it. The 
registration of a lost deed also raises the presumption of its delivery. 

(5) The certified copy of a deed thus registered, with strong corroborating facts 

to show the genuineness of the original, was, after the lapse of thirty years from its 














EVIDENCE — continued. 











date and registration, properly admitted in evidence. The deed, if in existence, 
would prove itself, and the statute, under circumstances specified by it, provides 
that ‘a certified co; y of the record of any such instrument shall be admitted in 
like manner as the original could be.” 

' (6) The charge of the court that ‘ta deed over thirty years old is evidence with- 
out any other proof,’’ was not a charge upon the weight of evidence, and not 
error. Had the court instructed the jury that its age afforded conclusive evidence 
of the genuineness of the deed, it would have been error. 

(7) ‘The grantor, grantee and subscribing witness being dead, there could be no 
better evidence that the deed once existed than that of the clerk before whom the 
instrument was proved for record by the subscribing witness, and who recorded the 
deed. 

(%) If the evidence of the clerk had tended no further than to show that in 1843 
he had in his possession a paper answering the description of the deed which was 
authenticated for record, and which he correctly transcribed in the county records, 
of which he was custodian, it would have been admissible. 

(9) The rule requiring the best evidence of a fact in issue is only intended to 
exclude such testimony as may indicate the existence of more original sources of 
in‘ormation® Holmes v. Coryell, 680. 

36. A certificate from the comptroller of the state. as such, showing what prop- 
erty of a citizen was rendered for taxes for specified years, ‘tas shown by the 
records *’ of a county named in the certificate, is one which he is authorized to 
make, and is admissible in evidence to prove the facts so certified to. Jd. 

37. The owners of land who laid off and established thereon a town, marked on 
one of the blocks on the map of the town the words *‘ court-house."’ In a contest 
between the owners of lots fronting on that block, and the county in which the 
town was situate, in which the cwners sought to enjoin the county from establish- 
ing a jail on the block, as perverting it to a use not contemplated in its dedica- 
tion, the declarations of the original owners who had donated the property made 
curing the early settlement of the town, to the effect that the block was intended 
for a court-house square, and was not intended or expected to be used for jail 
purposes, are admissible in evidence. County of Harris vy. Taylor et al., 690. 


EXAMINATION OF WITNESS. 


1. A witness examined by interrogatory for depositions was asked, “In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, ete., called for in the Mary Hamiiton survey, at the 
places mentioned in her survey.”’ JZeld, 

(1) The question was clearly leading. 

(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manuer of taking the deposition, and shouid have 
been reduced to writing and notice thereof given, before the trial of the case began. 
Buford vy. Bostick et al., 63. 

2. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the olject’is to establish the former existence of a lost 
deed in order to lay the basis for the introduction of evidence of its contents. But 
when the evidence was objected to as being intended to prove plaintiff's knowledge 
of such a deed conveying valid title, and the defendant did not disclaim such in- 
tention, the objection was properly sustained. Dotson v. Moss, 152. 


EXECUTION, 


1. An execution cannot be quashed after it has performed its functions and has 
been returned by the sheriff. The Meader Co. v. Aringdale, 447. 

2. A claimant of property seized under execution will not be heard to assert its 
invalidity unless it be void. Jd. 
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EXECUTION — continued. 

3. An execution issued on a dormant judgment is not void, but voidable 
merely. Id. 

4. Only such defects as are apparent on the face of an execution, and the records 
on which the questions presented by a motion te quash the execution arise, can be 
reached by such motion. Id. 

5. A third party desiring to attack the validity of an execution which is voidable 
only should do so by direct pleading, or exceptions filed in the nature of a demurrer 
to the sufficiency of evidence, in case the supposed defect renders it void, or by 
tendering an issue of fact under the direction of the court. Unless the execution 
be attacked in some such way, no presumption will be indulged in favor of a judg- 
ment declaring the invalidity of the execution, notwithstanding there is nvither 
statement of facts or bill of exceptions in the transcript. Jd. 


EXECUTION SALE. See SHertrr’s Sate. 

1. The sale of land owned by the wife under recorded deed, which limits it to 
her sole use and benefit, which is levied on to satisfy a judgment against the hus- 
band, and which is not used as a homestead, cannot be enjoined on the ground 
that the sale would cloud the title. In such a case the remedy at law is plain, 
adequate and complete. Spencer v. Rosenthall, 4. 

2. Though ordinarily, if there be no objection to the form of a writ of execu- 
tion, by motion to quash or vacate it, it will in many cases where there is a vari- 
ance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution describes a different 
defendant from the one mentioned in the judgment produced to support it. Bat- 
tlev. Guedry, 111. 

3. An execution against P. B. Clements was not supported by a judgment 
against J. P. Clements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Id. 

4, The objection to an execution purporting to have been issued by a justice of 
the peace, and directed to the sheriff or any constable of another county, that it 
was not accompanied by acertificate under seal of the clerk of the county court 
that the officer issuing the same was a justice of the peace, cannot be made avail- 
able when presented for the first time in the supreme court. Hodde v. Susan, 389. 


EXECUTORS AND ADMINISTRATORS. See Estates or Decepents. INpDE- 
PENDENT EXECUTORS AND ADMINISTRATORS. PROBATE Matters. STatrures 
Constrvuep, 5, 6, 7, &. 

1. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her ‘to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable."’ The alleged breach was that she had disposed of the property of 
the estate, and so transferred and secreted it that the judgment sued on could not 
be satisfied, though she had ample means in her hands to satisfy thesame. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(3) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. 

2. Under art. 1594, O. & W. Dig., when a surety in a joint undertaking 
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EXECUTORS AND ADMINISTRATORS — continued. 
dies, his estate is liable on it, as if the obligation had been joint and several. 
Bergstroem v. The State, 92. 

5. A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community prop- 
erty, as she might deem best for the family, and to manage the estate without the 
control of the probate court. It contained the following provision: ‘‘ Item third. 
I give and bequeath to my beloved wife, . . . provided she does survive me, 
all my property, both real and personal and mixed, during her natural life, with 
full power to sell or convey any or all of said property, if she thinks best, for the 
interest of the family; and after her death, itis my will and desire that my prop- 
erty be equally divided, after setting aside a sufficient amount to the two youngest, 
John and Laura, to educate them even with the rest of my then older children; 
provided they should not receive such education before my death."’ Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir thus 
settled with, 

(4) An occupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with, constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded 
or not. Wimberly v. Bailey, 222. 

EXECUTORY CONTRACT. See Venpor anv VENDEE, 1-5. 

1. An executory contract to convey an interest in land on the procurement of 
a patent therefor, and for services rendered to obtain it, will not be enforced after 
the lapse of more than twenty years after the right of action accrued, during 
which limitation could run, in the absence of facts to satisfactorily account for and 
excuse so long a delay. MeFaddin v. Williams, 625. 

2. After so great a lapse of time the presumption will be that some other ar- 
rangement was made between the parties, which satisfied or annulled the bond 
under which the land was to be conveyed in consideration of procuring the pat- 
ent. Id. 

3. Reed v. West, 49 Tex., 248, and Glasscock v. Nelson, 26 Tex., 154, approved. Id. 

EXEMPLARY DAMAGES. See Damages, 1, 16. 


FACT CASES. See ApMINISTRATOR’s Sauz, 2. BartMent, 3. Fravp, 3,.12, 18. 
Herrs, 3. Limrration, 15. Possesston, 10. Practice 1x Districr Court, 
6, 26. Srarures ConstRUED, 21. VeERprcT, 3. 

1. See this case for a transaction construed to have been originally a conditional 
sale of an engine and mill, but to have been subsequently changed into an abso- 
lute sale, with a mortgage from the purchaser to secure the purchase money. 
Griffith d Wedge v. Morrison et al., 46. 

FEES OF OFFICE. See Crtres anp Towns, 1. 
FIELD NOTES. See Bounpary. Mistake, 2,3. Survey. 


FINAL JUDGMENT. See Practice 1x Supreme Court, 5, 6& Supreme 
Court, 1. 

1. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, is not a final judgment, and 
will not support an appeal. J. & G. N. R. R. Co. v. Smith County, 74. 

2. It seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Id. 

Vou. LVIIL—48 
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FORCED SALE. 









1. The printing press, type and cases needed in a printing office, and owned by 
the editor and publisher of a newspaper, were exempt from forced sale under the 
statute exempting ‘‘ all tools and apparatus belonging to any trade or profession ” 
(Pasch. Dig., vol. 2, art. 5487). Green v. Raymond, 80. 


FORECLOSURE. See Lanptorp anp TENANT, 6. Promissory Nore, 3, 5. 


FRAUD. See Srature oF Fravups. 


1. Neither fraud alone, or ignorance of its existence, will stop the running of 
the statute of limitations; the ignorance which effects this result must be attended 
with such concealment of the fraud as to prevent its discovery by the use of rea- 
sonable diligence; and this applies also to cases of stale demand. Connoly v. 
Hammond, 11. 

2. One seeking equitable relief against fraud or mistake is chargeable with 
laches from the time it ought to have been discovered. Jd. 

3. See opinion for facts under which it was held that, if a fraud had been com- 
mitted regarding a conveyance of land, there was no such concealment of it, and 
no such diligence to discover its existence, as would prevent the bar of limitation. 
Td. 

4. In a proceeding or cross-bill to set aside a judgment by default in favor of a 
party who fraudulently procured the record to show service, parol evidence con- 
tradicting the officer's return will be heard. Randall vy. Collins, 251. 

5. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 

6. The evidence contradicting the return must be clear and satisfactory. Jd. 

7. See this case for evidence held insufficient. /d. 

&. The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will be set aside. Id. 

9. A wholesale merchant at Galveston, learning of the insolvency of a firm 
to whom he had shipped goods by rail, notified the railroad agent at their point 
of destination of his purpose to stop the shipment in transitu, who replied 
that the shipment would be protected. Afterwards, and before the arrival of 
the goods, the purchasers assigned the bill of lading without consideration to 
their attorney, and gave him a written order on the railway agent at an in- 
termediate station for the goods. The attorney then intercepted the shipment 
before the goods reached their destination at the way station, remarked them 
in the name of a fictitious firm, effaced from the cases the name of the orig- 
inal purchaser, and reshipped the goods thus marked to their original destination, 
where they were delivered to the original purchaser. In a suit by the wholesale 
merchant against the railroad company and the attorney, held, 

(1) A charge to the effect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent ownership of the goods, for the 
purpose and with the intention of committing a fraud upon the creditor, could not 
be heard to deny his hability to him for the loss thereby sustained. 

(5) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ‘* general freight agent,” and serv- 
ice of citation on the station agent having control of freights of the railway 
company at the point of destination of the goods was service on the company. 
Notice to such an agent of stoppage in transitu was notice to the company. 

(5) Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Poole v. H. & T. C. R’y Co., 134. 

10. When an assignment for the benefit of creditors is made under the statute, 
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FRAUD — continued. 


the rights of the creditors attach to it, and no act of the assignor or of the as- 
signee, or of both, at the time the assignment is made, or preceding it, but in 
contemplation of it, done with intent to defeat, delay or defraud creditors, will 
authorize a creditor to treat the assignment as void, or justify his attachment of 
the assigned property to the prejudice of other creditors. Blum vy. Welborne, 157. 

11. The rule that jurisdiction being once established, every presumption will be 
indulged in favor of what does not appear in the proceedings of the court, has its 
application generally to cases where the judgment is attacked in acollateral pro- 
ceeding. It cannot be invoked to validate a probate sale attacked for fraud 
charged against an administrator and the purchaser, both of whom are made 
parties in a direct proceeding by certiorari, when the record, unexplained, con- 
tains intrinsic evidence of the fraud, and the parties to the alleged fraud, being 
before the court, offer no explanation. Herndon v. Heirs of Kuykendall, 341. 

12. See the statement of this case for circumstances, apparent of record in pro- 
bate proceedings, held sufficient on their face, when unexplained, in a proceeding 
by certiorari where all the parties were before the court, to authorize a judgment 
declaring fraudulent an administrator's sale. Id. 

13. Where fraud is the gravamen of a petition for injunction, the dissolution 
of the injunction will not follow as a necessary result of an answer denying all the 
material allegations of the petition; nor will the injunction be dissolved when it is 
apparent that the p!aintiff would, without the protection afforded by the writ, lose 
all the benefit which would otherwise accrue to him should he finally succeed in 
the action. Friedlander vy Ehrenworth, 350. 

14. In cases like those mentioned above, the supreme court will not disturb the 
action of the court below in refusing to dissolve the injunction, when no abuse of 
judicial discretion isshown. Id. 

15. Inasuit by the husband and wife to recover property occupied by them as a 
homestead at the time of its conveyance, in which they sought to set aside their 
deed on the ground that the certificate of the notary to the wife’s separate acknowl- 
edgment, which was formal in its terms, was in fact untrue as to such separate ac- 
knowledgment, and also as to her privy examination, and the making of the 
explanation of the contents of the deed, as required by law, it was also charged 
that a fraudulent combination to swindle and deceive the wife existed between the 
notary public and the purchaser. Held, 

(1) A charge of the court to the effect that the certificate of the officer to the 
wife’s separate acknowledgment, made in compliance with the statute, is not con- 
clusive of the facts certified to, but may be attacked by the wife even though the 
purchaser had completed the purchase innocent of fraud, and ignorant of any 
wrong or neglect on the part of the officer, was error. Davis v. Kennedy, 516. 

16. Hartley v. Frosh, 6 Tex., 208; Shelby ». Burtis, 18 Tex., 644; Wiley r. 
Prince, 21 Tex., 637; Williams ». Pouns, 48 Tex., 146, and Kocourek v. Marak, 54 
Tex., 205, approved. Id. 

17. The wife cannot impeach for fraud the certificate of her acknowledgment 
to a deed when the same is in conformity to the requisitions of the statutes, and 
when there is an adequate consideration paid to support the deed, if the pur- 
chaser neither participated in the fraud or had knowledge of its existence. Jd, 

18. See opinion for a charge, and statement of the case for facts, under which 
the charge was held proper in a contest between an attaching creditor and one 
claiming under a confession of judgment by an insolvent debtor, which judgment 
was attacked for fraud in its procurement. Bluwn v. Schram d Co., 524. 

19. The rule which construes as constructive fraud the silence and acquiescence 
of one who permits, without objection, a third person to acquire interests in his 
property to the pecuniary loss of such person, on the faith that it belongs to an- 
other, will not be strictly applied to a married woman in reference to the dealings 
of her husband with her property. John v. Battle, 591. ° 
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FREIGHT TRANSPORTATION. See Rarnway Company, 7. 

1. The constitution of 1876, in regard to the transportation of freight by rail- 
way companies, left in foree the common law rules affecting common carriers, as 
applicable to such companies, until the act of 1879, which was passed in obedience 
to article X, section 2, of that constitution. H.d T.C. Ry Co. v. Rust & Dinkins, 
98. 

2. Railway companies, independent of the act of 1879, and before its enact- 
ment, were, in the transportation of freight, subject to the following rules: 

1. They were held to the strictest impartiality in the conduct of their business, 
in withholding all privileges or preferences from one customer which were not 
extended to all others. 

2. But the above rule is subject to the qualification, that where a rate of freight 
is reasonable for all customers, contracts for a less rate might be made in special 
cases, when, under all the circumstances, the discrimination is reasonable and just. 

3. The discrimination must not subject others to unreasonable disadvantages, 
nor must it be made in order to give one individual a preference to the disadvan- 
tage of another; or one to give preference and advantage to one locality to the 
prejudice of another locality. 

4, A mere discrimination in favor of a customer was not unlawful unless it 
was an unjust discrimination. Jd. 

3. A charge which made the liability of arailway company depend on the single 
question of inequality of the rate of freight charged to plaintiff as compared with 
the rate charged to certain other specified persons, irrespective of any and all other 
facts of the case, held error. Id. 


GRANT. See Bounpary. Esrorren, 2. Survey. Taxation, 11. 

]. The rules for the construction of grants, and for ascertaining their bounda- 
ries, are all designed to carry out the intention of the grantor; when that intention 
is manifest all else must yield to and be governed by it. Woods v. Robinson, 655, 

2. A call for an old marked line established on the ground, when the survey 
which calls for it was made, will control a call for distance. Id. 

3. Where a survey calls for adjacent grants that bound it, without dispute, upon 
four or more sides, and where five of the corners of such survey are established, 
the boundaries of such survey must be determined by the calls for the previous ad- 
jacent grants, and by a line run so as to establish the sixth and last corner as called 
for in the grant, and from that corner run the closing lines, disregarding both 
course and distance, if absolutely necesssary, so as to embrace within the lines of | 
the patent all of the land lying between the adjacent surveys called for in the 
patent as constituting the outer boundaries of the grant. Id. 

4. A call for a corner which is ascertained by marked lines intersecting at such 
corner, will prevail over a call for distance. Buford v. Gray, 51 Tex., 331, followed. 
Id. 


GUARDIAN AND WARD. See Jurispictton, 20. 


HEIRS. See Community Property, 4. DEED or Trust, 1. Estates or DEcE- 
DENTS, 6. HoMEsTEAD, 9. 

1. The heirs of the wife of a colonist in Peters’ colony, who with her husband 
emigrated to the colony in 1845, and who died in 1849, were, by reason of her emi- 
gration and settlement, entitled to the community interest of their mother in land 
appropriated by a certificate to her husband as a colonist under the act of Janu- 
ary 21, 1850. Such interest could be enforced against a purchaser of the certificate 
from the husband after the death of the wife, who procured a patent for the land 

. to himself as such purchaser and assignee. Porter v. Chronister, 53. 

2. A bankrupt sale of the interest of the father in the land would not affect the 
rights of the heirs of the mother. Id. 

5. See opinion for facts held totally insufficient to establish sole heirship. 
Murphy v. Welder, 235. 
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ATION, 9, 6. 

1. The husband attempted to convey the homestead by deed in which the wife 
did not join. After his death she, as surviving wife and head of the family, 
instituted suit to recover the property, and on appeal to the supreme court a judg- 
ment which had been rendered against her was reversed, and judgment rendered 
canceling the deed and all conveyances under it. After the determination of that 
suit the children of the marriage, who were minors when the deed from the father 
was made, brought suit against one claiming under the father’s deed, and who 
claimed also under a deed made by the mother after judgment in the supreme 
court to recover the land was rendered. Held, 

(1) The judgment in the supreme court inured to the benefit of the children to 
the extent of the interest inherited from the father, as against all persons claiming 
under deeds canceled by that judgment. 

(2) It was not necessary to make one purchasing during the -pendency of the 
suit by the mother, and who claimed under the deed made by the father, a party, 
in order to conclude his rights by the judgment therein rendered. 

(3) The homestead, being community property, was vested one-half in the wife 
and the other half in the children of the marriage. 

(4) The children were entitled to the undivided half interest inherited from the 
father in the land constituting the homestead. Hair v. Wood, 77. 

2. Though a lien given upon real estate by trust deed, for a debt which could not, 
under the constitution, be enforced by sale of the homestead, cannot be divested 
during the life of the debtor by subsequent occupancy of the property as a home- 
stead, yet upon his death, during such occupancy, the property, to the extent of 
the interest owned when the deed was executed, is discharged from the lien and 
exempt from forced sale under it. Griffie v. Maxey, 210. 

3. Persons who contract under such circumstances cannot complain, for they do 
so with knowledge of the fact that the death of the debtor may destroy the lien. 
Id. 

4. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
‘thas been given by the husband and wife, acknowledged in a manner legally 
binding to secure creditors,”’ or the lien has been given for the purchase money of 
the property. Jd. 

5. A deed of trust was executed by two persons to secure a debt for which both 
were bound. The land conveyed was, at the time of the execution of the trust 
deed, owned jointly by the debtors. Afterwards, one purchased the interest of the 
other, and died, when his widow claimed homestead rights in the entire property. 
Held, 

(1) That such rights attached only to the interest owned by her deceased hus- 
band at the time when the trust deed was executed. 

(2) Improvements made by the deceased party with the separate funds of his 
wife upon the property, entitled her to protection pro tanto. 

(3) All the children of the deceased party were necessary parties to an action by 
the creditor seeking an enforcement of the trust on the property. 

(4) In effecting partition between the creditor and the wife of the deceased party 
claiming homestead rights, the property should be divided into two equal parts, if 
it can be done without reference to increased value created by improvements 
made with the wife’s separate money. If this cannot be done, then that part 
on which her dwelling house stands should be set aside to her and the children of 
the deceased husband, without prejudice to the rights of herself and children there- 
after to adjust their respective rights therein, and the other half should be sub- 
jected to sale through the probate court to satisfy the debt. Jd. 

6. Sossaman v. Powell, 21 Tex., 664, holding that the homestead vests in the 
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HOMESTEAD — continued. 









heirs with or without administration, and whether it be or be not set apart by the 
chief justice of the county court, approved. Id. 

7. Clements v. Lacy, 51 Tex., 150, and Williams v. Wethered, 37 Tex., 132, ap- 
proved, Id. 

8. The widow who, during the life and at the death of her husband, occupied 
with him a homestead on a tract of land which belonged, as community property, 
to the deceased husband and the wife of a former marriage, is entitled, on parti- 
tion with the heirs of the first marriage, to have her deceased husband’s interest 
set aside, and to retain on it a homestead so long as she may choose to occupy it as 
such. The heirs of the wife by a former marriage are entitled to so have the land 
partitioned that their interests, inherited from her, may be set aside to them in 
severalty. Gilliam v. Null et al., 298. 

9. In such a ease, while the fee of the land descended (there being no heirs by 
the second marriage) to the children of the first marriage, it did so subject to 
the homestead rights of the widow of the second marriage in the interest owned 
by her husband. Id. 

10. Clements v. Lacy, 51 Tex., 165, and Pressley’s Heirs v. Robinson, 57 Tex., 
453, approved. Jd. 

11. The homestead right of a widow does not attach to the undivided interest of 
the children of the deceased husband inherited from his wife by a former mar- 
riage. Id. 

12. The constitution of 1876, art. XVI, sec. £2, refers in its terms only to a de- 
scent of land to the heirs of one of the spouses occupying at the time of death. 
The prohibition against partition is against thuse who claim as heirs of the estate 
of the decedent, not to those claiming an interest in the land through other titles. 
Id. 

13. Art. XVI, see. 50, of the state constitution makes no difference between the 
homestead and any other real property as to its liability to be sold for taxes that 
may be due on it; nor does it draw any distinction between general and special 
taxes to which it may be subject. Lufkin vy. Galveston, 545. 

14. The homestead is not protected by the constitution from forced sale for 
lawful taxes that may be due on it. While that instrument throws the most 
ample protection around the homestead, it clearly intends that in return it shall 
bear its just proportionate share of the burdens imposed by government, and it is 
liable, as other real property, to all taxes, state, county or municipal, that are 
justly and lawfully laid on the property of the citizen. Id. 

15. The homestead right, acquired after the execution of a deed of trust, but be- 
fore the making of a new one, on the same property, to secure to a third party 
the repayment to him of money advanced to satisfy the lien, derives no protection 
from the constitution, but is subordinate to the subrogated lien of such third 
party. As against the rights of the subrogated lien holder, the wife of the debtor, 
claiming exemption from sale of a homestead, first designated as such after the 
original trust deed on the property was given, cannot be heard to complain of any 
disposition of the property made by agreement between the debtor and subrogated 
creditor. Dillon v. Kauffman & Runge, 696. 


HYPOTHECATION. See BainMeEnvT. 
IMPROVEMENTS IN GOOD FAITH. See Deep or Trust, 1. 
INDEPENDENT EXECUTORS AND ADMINISTRATORS. See Jurispicrion, 













10. VeENuE, 1. 
1. Creditors of the deceased husband may maintain a suit for conversion or 

waste of the assets of the estate, on a bond given by the widow as survivor, under 

art. 5494, vol. 2, Pasch. Dig. Green v. Raymond, 80. 

2. The wife who qualified under the statute as survivor, by filing inventory and 
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INDEPENDENT EXECUTORS AND ADMINISTRATORS — continued. 


bond under arts. 5494-5497, could do, with reference to the estate, without an 
order of court, whatever, if acting as regular administratrix, she could have done 
by virtue of such order. As such she had the right to take in lieu of the one 
year’s provisions allowed for herself and minor children, when the same could not 
be found in kind, its equivalent, and having received it, the creditors cannot call 
her to account for the manner in which she expended it. Id. 

5. When such independent administratrix has exhausted the community assets 
before the presentation of a claim first known to her eighteen months after her 
qualification as such, she cannot be made responsible on her bond for a pro rata 
payment of such claim. Jd. 

4. Suit was brought against the surviving widow and the sureties on her bond, 
given under the statute to manage the community estate, for breach of her bond, 
which required her “ to faithfully administer such estate and pay over one-half of 
the surplus thereof, after payment of all debts with which the whole is properly 
chargeable.’’ The alleged breach was that she had disposed of the property of the 
estate, and so transferred and secreted it that the judgment sued on could not be 
satisfied, though she had ample means in her hands to satisfy the same. Held, 

(1) It was necessary to a recovery that the plaintiff should have established the 
breach of the bond as alleged. 

(2) A charge which directed a verdict for plaintiff, if the jury should be satisfied 
that the defendant had received of property belonging to the community, over and 
above that which was exempted from forced sale, enough to equal or exceed the 
plaintiff's demand, was error. 

(3) The charge submitted an erroneous test of defendant's liability. 

(4) Though the defendant should have asked proper instructions to correct the 
error in the charge, the vice in the charge being manifest, and tending to mislead 
the jury, may be urged on appeal. Bergstroem vy. The State, 92. 

5. A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community prop- 
erty, as she might deem best for the family, and to manage the estate without the 
control of the probate court. It contained the foliowing provision: ‘Item third. 
I give and bequeath to my beloved wife, . . . provided she does survive ime, 
all my property, both real and personal and mixed, during her natural life, with 
full power to sell or convey any or all of said property, if she thinks best, for the 
interest of the family; and after her death, it is my will and desire that my prop- 
erty be equally divided, after setting aside a sufficient amount to the two youngest, 
John and Laura, to educate them even with the rest of my then older children; 
provided they should not receive such education before my death."’ Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir 
thus settled with. 

(4) An occupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with, constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded or 
not. Wimberly v. Bailey, 222. 

6. See opinion for terms of a will in which the power to ‘‘ manage "’ and ‘‘ con- 
trol’ the estate until the majority of the heirs, and then to divide the estate with 
its accumulations between them, was given to independent executors, which did 
not confer on them the power to convey land. Blanton v. Mayes, 422. 
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INDEPENDENT EXECUTORS AND ADMINISTRATORS — continued. 


7. By will dated December 12, 1871, and probated in 1875, a testator willed and 
bequeathed to three persons “‘ and the survivor of them,” all his estate, upon certain 
trusts which were specified. Only one of the parties named qualified, the other 
two having declined the trust. The three to whom the bequest was made in 
trust were named as executors of the will, which provided that no further action 
should be had in the district or other court having jurisdiction of probate matters, 
than the probate and registration of the will. Ina suit by an administratrix with 
the will annexed to recover land which had been conveyed, without order of court, 
by the one executor who qualified, held, 

(1) The provision of the statute of 21 Henry VIII, c. 4, in so far as it provided 
that the trusts conferred in a will on several executors named might be discharged 
by those of them who qualified, was in effect engrafted on the probate system of 
Texas by the act of August 15, 1870. 

(2) But when the testator bequeathed in trust to several executors ‘‘and the 
survivor of them,” as independent executors, and but one qualified, the others 
being still alive, the independent feature of the will must be disregarded, and the 
executor qualifying must administer the estate as in other cases, under the orders 
of the probate court. 

(3) The death of the co-executors named is the sole event which can authorize 
the one who qualifies under such a will to administer the estate and execute the 
trusts of the will free from control of the probate court. Jd. 

8. This case distinguished from Johnson v. Bowden, 43 Tex., 671. Id. 


INDORSEMENT. See Promissory Nore, 6. 
INJUNCTION. See Arracument, 8. Crrres anp Towns, 13. Depricarron, &. 





























Suenrirr’s Retvury, |. 

1. The sale of land owned by the wife under recorded deed, which limits it to 
her sole use and benefit, which is levied on to satisfy a judgment against the hus- 
band, and which is not used as a homestead, cannot be enjoined on the ground 
that the sale would cloud the title. In such a case the remedy at law is plain, 
adequate and complete. Spencer v. Rosenthall, 4. 

2. Distinguished from Wallace rv. Campbell, 54 Tex., 87. Jd. 

3. Where fraud is the gravamen of a petition for injunction, the dissolution of 
the injunction will not follow as a necessary result of an answer denying all the 
material allegations of the petition; nor will the injunction be dissolved when it is 
apparent that the plaintiff would, without the protection atforded by the writ, lose 
all the benefit which would otherwise accrue to him should he finally succeed in 
the action. Friedlander v. Ehreniovth, 350. 

4. In cases like those mentioned above, the supreme court will not disturb the 
action of the court below in refusing to dissolve the injunction, when no abuse of 
judicial discretion is shown. Jd. 

5. Goods alleged to have been fraudulently purchased were, by order of the 
court, placed in the hands of a receiver and afterwards sold by him. After the 
writ of injunction which issued in the cause was dissolved, the proceeds of sale 
were deposited subject to the order of court, after deducting one hundred dollars 
for the receiver as expenses in managing the goods and making the sale. The 
jury, by their verdict for the defendant, having found the purchase was in good 
faith, held, 

(1) The refusal of the court to charge that the jury were not confined, in assess- 
ing the value of the goods, to the valuation placed thereon by the sheriff in his 
return upon the writ of injunction, was error. 

(2) The defendant was entitled to a verdict for the proceeds of sale deposited by 
the receiver, and also for the difference between that amount and the actual value 
of the goods, which would amount at least to the hundred dollars retained by the 
receiver to cover expenses. 
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INJUNCTION — continued. 

(3) A verdict for defendant, which allowed one dollar as actual damages, was 
not supported by evidence, and a new trial should have been granted. Jd. 

6. The words ‘* saw timber’ used in a contract as descriptive of the subject 
matter of a sale, have no necessary legal signification. Hence when a petition 
for injunction to restrain a defendant from cutting oak timber on land set up a 
contract under which defendant was authorized to cut ‘‘ saw timber,’’ but alleged 
that by those words was meant, by lumbermen, pine timber, a judgment perpetu- 
ating the injunction in the absence of a statement of facts will not be disturbed 
on account of the action of the court in overruling a demurrer to the petition. 
The presumption will be indulged that the court was informed by evidence as to 
the proper meaning of the words. Kelly d: Roberts v. Robb, 377. 

7. In such a suit, such a contract was alleged to have been made with one de- 
fendant, and another was also made defendant who was charged with acting in 
connection with such contracting party in cutting and removing oak timber with- 
out plaintiff's consent or authority, and that he intended to continue to do so. 
Held, that the petition stated a good cause of action against both defendants. 
Kelly d&: Roberts v. Robb, 377. 

8. It is not error, after the dissolution of an injunction because the answer has 
denied and taken away the equity of the bill, for the court to retain control over 
the case until after trial upon the merits. Blum v. Schram d& Co., 524. 

9. An attaching creditor whose writ of attachment has been levied on goods in 
the possession of the sheriff by virtue of an execution issued on a judgment by 
confession, alleged to be fraudulent, has such a lien on the goods as to authorize, 
under proper averments, the issuance of injunction. Id. 

10. Construing sec. 8, art. V, of the constitution, held, 

(1) The constitution in that section, by giving express power to issue certain 
designated writs, after having given a broad and general power to issue all writs 
necessary to enforee the jurisdiction of the district courts, intended to confer upon 
such courts a jurisdiction to act upon persons under the well settled rules of com- 
mon law and equity procedure, which jurisdiction it was difficult to define with 
accuracy in the narrow limits of a constitution. 

(2) The express power given in that clause of the constitution to the district 
courts to issue writs of injunction, other express power being given to issue such 
writs as might be necessary to enforce the jurisdiction conferred on them, carries 
with it the power to inquire and determine under what circumstances the facts 
exist which authorize the issuance of the writ, and this power to inquire is of the 
very essence of jurisdiction. 

(3) That section, while declaring that the district courts shall have power to issue 
writs of injunction, contains no limitation as to the subject matter or amount 
necessary to clothe those courts with power to hear and determine, such as is found 
with reference to other jurisdiction, to be determined by subject matter and 
amount in controversy. 

(4) District courts have the power to issue writs of injunction in cases in which 
a court of chancery, under the settled rules of equity, would have power to issue 
them; and this without reference to the amount in controversy, under the express 
power given in the constitution. County of Anderson v. Kennedy, 616. 

11. An application for injunction, formal in terms, alleging that the county of 
Anderson, through its officers, was about to sell for taxes about thirteen different 
tracts of land, patented to the International & Great Northern R. R. Co., by 
virtue of certain land certificates issued to the I. & G. N. R. R. Co. under special 
act of the legislature of March 10, 1875, which by its terms exempted said lands 
from taxation for twenty-five years from the date of issuance of the certificates; 
that said sale was about to be made for a tax known as the ‘‘ subsidy special tax,” 
stated (in connection with other averments found in the statement of this case) a 
cause which entitled the plaintiff to a writ of injunction. Jd. 
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INNOCENT PURCHASER. See Fravp, 17. 
INSOLVENCY. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and the creditors of the estate, a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has intervened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the original action could only have been maintained when brought for the benefit 
of all the creditors. Nix d: Storey v. Dukes, 96. 


INTERVENTION. See Practice 1x Disrricr Court, 21. 

1. In a suit brought by a creditor to subject property alleged to have been fraud- 
ulently conveyed to the claims of himself and the creditors of the estate, a com- 
promise and agreement to dismiss the suit, made between the original plaintiff 
and defendant, cannot affect the right of a creditor who has intervened by leave 
of the court to have his rights as a creditor adjudicated. An order dismissing the 
suit after such intervention and dismissing the petition of intervention is error, for 
the original action could only have been maintained when brought for the benefit 
of ali the creditors. Nix & Storey v. Dukes, 96. 


JOINDER OF PARTIES. See Parttes. 


JUDGMENT. See Bounpary, 4 Fraup, 18. Practice rm Disrricr Court, 24. 
VENDOR AND VENDER, 4. 

1. A judgment in favor of purchasers of land at a tax sale, enforcing by man- 
damus against the sheriff their right to a deed, is not a judgment in rem, and is 
not admissible in evidence against one neither a party nor privy to the proceeding. 
Waters v. Spofford, 115. 

2. A wife sued her husband for divorce, alleging cruel treatment, ete., which 
suit was dismissed. Afterwards the husband sued for divorce on the ground of 
abandonment, and obtained a decree of divorce. The judge who presided on the 
trial of the second suit was the attorney of the husband in the first suit. The 
husband defended in the first suit on the ground that he was not guilty of cruel 
treatment, and that hence her abandonment was not justified. Afterwards the 
wife sued in this case for a partition of the community property, which was also 
sought in the first suit, though not in the second, which resulted in a divorce. 
Held, 

(1) The judge was disqualified to render judgment in the second suit, and the 
decree therein rendered was not conclusive between the parties. 

(2) A charge recognizing the validity of the decree as establishing the abandon- 
ment by the wife of her husband without cause, waserror. Newcome v. Light, 141. 

3. By the twenty-third section of the act of August 21, 1876 (R.S., art. 4762), 
the tax collector is required to pay over to the county treasurer, reserving his com- 
missions, whenever he has collected as much as $500. A judgment against a de- 
faulting tax co)ector should recite the date from which interest allowed is calculated 
on public money collected. Timon v. San Patricio County, 263. 

4. A deed was made which recited that it was upon condition that a suit then 
pending between the vendor and a third party should be determined in the vendor's 
favor. The suit was determined in the district court against the vendor, and 
within two years, but before any steps were taken to carry the case to the supreme 
court by appeal or writ of error, that deed was offered as evidence of title by the 
vendee in a suit for land brought against him by such third party. Held, 

(1) A charge of the court directing the deed to be disregarded by the jury was 
proper. 

(2) The plea of outstanding title in the vendor could not avail; the judgment 
was a bar in any suit between the plaintiff and one claiming under the vendor in- 
volving the same subject matter. Timon v. Whitehead, 290. 
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JUDGMENT —continued. 

5. In a suit filed March 23, 1879, the action being in trespass to try title, a judg- 
ment was rendered October, 1879, for defendant, that he be quieted in his right 
and title to the land. On March 3, 1880, thereafter, a second suit was brought by 
the same plaintiff against the same defendant for the same land, when the de- 
fendant pleaded his former recovery in bar. Held, 

(1) The rendition of a judgment in trespass to try title for defendant on his 
plea setting up title in himself, and praying for a decree divesting the plaintiff of 
title to the property, constituted no bar to a second suit instituted within the time 
prescribed by the former law. Pasch. Dig., 5298. 

(2) Any other construction would have placed it in the power of a defendant, by 
his manner of pleading, to practically nullify the statute whenever the plaintiff 
failed to show sufficient title in his first suit. 

(5) The first suit having been instituted prior to the adoption of the Revised 
Statutes, the second suit was properly brought; reaffirming Hall v. Wooters, 54 
Tex., 252. Sanchez v. Ramirez, 310. 

6. In a suit to enjoin the defendant from appropriating to individual use a piece 
of ground alleged to be a public street, the prayer was to adjudg» the land as 
being a public street, and in the alternative that, if not a public street, it be ad- 
judged to belong to plaintiff. Tue verdict was, **‘ We, the jury, find for plaintiffs, 
and that it embraces the triangular tract as shown on the plat, and that it is not 
part of the homestead.’’ The pleadings did not describe a triangular tract, nor 
did they set forth a p'at of the ground. Held, 

(1) The verdict afforded no basis for a judgment declaring the ground a street. 

(2) It could not authoriz2 a judgment adjudging the land to be the individual 
property of plaintiff, the description in the petition being irreconcilably conflicting, 
and the verdict describing the land with reference to its shape and a plot about 
which the petition was silent. Burnett v. Harrington, 359. 

7. The conclusion announced by the commissioners of appeal on a cause referred 
to that tribunal by the supreme court, is, when adopted by the court, as authorita- 
tive as any of its own decisions. Wooters v. Hollingsworth, 371. 

8. A judgment against a tenant rendered in a cause to which his landlord is not 
a party, and of which he had no notice, cannot affect the landlord's title. Such 
judgment and the proceedings on which it was rendered are admissible in a suit 
against the landlord, involving title to the land, only for the purpose of showing 
when his possession held through the tenant ceased to be a peaceable possession, 
and for no other purpose. ead y. Allen, 389. 

9. It is a rule of universal application that the rights of no one shall be con- 
cluded by a judgment rendered in a suit to which he is not a party. Id. 

10. A judgment by default on an open account should have been set aside, 
when, two days after the judgment was taken, the defendant, in an uncontradicted 
affidavit in support of his motion to set aside the judgment, showed the serious 
sickness of the attorney to whom his defense was confided at the time the answer 
should have been filed, and his own sickness then and at the time of making the 
motion, coupled with a specific statement of a meritorious defense, sufficient if 
proved to have defeated the action. Goodhue v. Meyers & Co., 405. 

11. A judgment involving rights to property is not admissible in evidence in a 
suit against one claiming it by purchase before the institution of the suit, and who 
was not a party thereto. Liles v. Woods & Co., 416. 

12. A proceeding to revive a judgment by scire facias is not a new suit, but a 
continuance of the one in which the judgment was obtained, and the proper venue 
of it is in that county. Masterson v. Cundiff, 472. 

13. A scire facias may be sued out on a judgment which, though not dormant, 
has lost its lien. Jd. 

14. When the suit is against a partnership, one member only of the firm 
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JUDGMENT — continued. 


being served with process, no judgment of discontinuance as to the member 
not served is contemplated by the statute. The mere taking of the judgment 
against the partnership, and against the partner served with process, operates an 
abandonment of future proceedings in the particular action against the partner 
not served, by execution against his individual property. Such a practice is not in 
contravention of article 1337 of the Revised Statutes. Burnett & Ross v. Sullivan 
& Drennan, 535. 

15. A judgment rendered against one tenant in common on a plea of limitation 
is not conclusive on that issue in a subsequent proceeding brought against his co- 
tenant, he not having been made a party to the first suit. Bass v. Sevier, 567. 

16. To authorize a re-examination of a case at a term subsequent to that during 
which the judgment which is sought to be set aside was rendered, all the parties 
to the former proceeding must be made parties; nor is this rule affected by the 
fact that the judgment was entered on an unauthorized agreement made by one 
of the attorneys in the former suit. All are necessary parties who were affected 
by the judgment based on such agreement. Wéilliams v. Nolan, 708. 

17. A plaintiff who seeks to set aside a former judgment, based on an alleged 
unauthorized agreement of counsel, must set forth specifically the nature of the 
agreement, that the court may determine whether the plaintiff has received injury 
requiring relief. A substantial injury must be shown; for though the attorney, as 
such, may not have been authorized to make the agreement, a court will not dis- 
turb the judgment, unless the agreement was so unreasonable in itself as to be 
manifestly unjust, and to create the impression that the attorney's judgment had 
been imposed on, or not fairly exercised, and the party seeking to be relieved 
against the compromise must show that he was blameless. Jd. 

18. A court of equity will only set aside a judgment rendered upon an unau- 
thorized agreement of counsel, when injury has resulted therefrom to the party 
complaining. Id. 


JUDICIAL DISCRETION. See Insuncrron, 4. 


JURAT. See ATTACHMENT, 4. CHANGE oF VENUE, 2. 


JURISDICTION, 





1. A suit by one county against another to establish the true boundary line be- 
tween them, and to enjoin from the exercise of jurisdiction, cannot be maintained. 
The issue in such a cause presents a political question, and not one for judicial in- 
quiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having defined the boundaries of the counties, the stat- 
utory mode of ascertaining the locality of the dividing lines on the ground must 
be pursued. Id. 

3. An unconstitutional act creating a new county from an old one can interpose 
no obstacle to the exercise of jurisdiction by the mother county over the territory 
embraced in the new county, but an action cannot be maintained by the old county 
for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But a citizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Id. 

5. The jurisdiction of the district court to set aside its own judgments continues 
durirg the term, and this is so although all the steps prescribed by the statute for 
the perfection of an appeal have been taken before the close of the term. Blum 
v. Wettermark, 125. 

6. Where an appeal bond is filed and approved during the term, the case is not 
returnable to the supreme court sooner than it would bave been had the bond been 
filed and approved on the last day of the term. Id. 
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JURISDICTION — continued. 


7. R.S., arts. 1387-8, 1401-5, and 1410, construed. Jd. 

8. Cahn v. The State, Austin term, 1880, overruled. Jd. 

9. Kellogg & Co. v. White, Austin term, 1882, followed. Jd. 

10. The district court has power to appoint an assignee to execute the trust after 
the death of an assignee appointed by an insolvent debtor. Blum v. Welborne, 157. 

11. A suit against an independent executor, as such, to restrain waste and remove 
him from the trust, was brought in the county of his residence, while the will under 
which he derived hig authority as executor was probated in a different county, in 
which also an estate was still being administered from which the decedent obtained 
the property devised. Held, that a plea to the jurisdiction was properly sustained. 
Bondies v. Buford, 266. 

12. After exceptions sustained to citation to defendant and to service, the de- 
fendant voluntarily appeared, no new process having issued, and filed pleas to the 
jurisdiction of the court only as to the subject matter of the suit and the venue of 
the cause, defendant alleging that he was not a citizen of Texas. Held, 

(1) The defendant's appearance being voluntary, the court had jurisdiction of 
his person as fully as though he had been served with proper process. 

(2) The court having jurisdiction of his person and he being a non-resident, the 
suit was properly brought in the county of the plaintiff's residence. 

(3) The defendant being sued for damages on account of a conversion of plaint- 
iff's property, it was immaterial where the property was when the suit was brought, 
or whether it was wrongfully converted within or without the state. 

(4) It was equally un:mportant whether defendant had received the property 
under a contract to deliver within this state or not. 

(5) Having voluntarily given to a court of Texas jurisdiction of his person, he 
could not on a subsequent appeal to the district court withdraw jurisdiction from 
that court, but the power existed in that court to declare the extent of his liability, 
and enforce payment thereof by sale of any property belonging to him found 
within the limits of the state. Liles v. Woods d&: Co., 416. 

13. The supreme court has no appellate juirdiction, except when the district court 
has rendered a final judgment disposing of the subject matter of controversy; and 
so long as a judgment of the district court remains under its control, it is not that 
character of final judgment which can be made the subject of direct revision by the 
supreme court. Garza v. Baker, 485. 

14. In its own peculiar sphere the district court is independent and supreme in 
its power, and the supreme court has no authority to inquire into or revise its judg- 
ments during the period of time when, by its very organization and constitution, 
the district court still has power to alter or change such judgments. Id. 

15. Blum v. Wettermark, infra, approved. Jd. 

16. The act of January 27, 1842, which authorized the issuance of execution 
under circumstances named, during the term, could not operate to deprive the 
district court of its inherent power as a court to revise and change its own action 
and orders during the term, and grant a new trial if necessary, notwithstanding 
the issuance of execution before the rising of the court, and the fact that anew 
trial had been’ refused and notice of appeal given. Jd. 

17. Arts. 2268 and 2269, R. S., simply regulate in substantial accordance with 
the act of June 4, 1873 (Pasch. Dig., art. 3772), the issuance of execution during 
the term of the court when the judgments on which they are based were ren- 
dered. Id. 

18. Art. 1034, R. S., is but a substantial re-enactment of the law as it has always 
existed from the earliest organization of the supreme court. The words used in that 
article, “‘ next succeeding term "’ (of the district court), ‘‘ when the appeal was per- 
fected,”’ evidently were not intended to convey the idea that the twenty days after 
the appeal bond was given were to be computed from that particular day in the 
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JURISDICTION — continued. 


term of the district court when the appeal was perfected, if it was (as it fre- 
quently was) perfected during the term; but the time was, it would seem, in- 
tended to be computed from the last day of the term of the district court during 
which term the appeal was perfected. Jd. 

19. The district court has during its term complete and perfect control over all 
its orders and judgments, and the appellate power of the supreme court cannot 
be exercised as to them until the district court finally adjourns. Jd. 

20. The constitution does not confer on the county courts, sitting in probate, 
jurisdiction over a claim by the former ward against the sureties on a guardian’s 
bond, for which judgment had already been rendered against the former guardian. 
Timmins vy. Bonner d& Long, 554. 

21. The district court alone had jurisdiction, and the legislature had no power 
to confer upon county courts, as courts of probate, any jurisdiction not conferred 
upon them by the constitution. Id. 

22. If the court a quo has no jurisdiction, an appeal cannot be entertained, 
although the court to which the appeal has been taken may have original juris- 
diction of the question. When such an appeal has been taken from a probate 
court, having no jurisdiction, to the district court, which would have had original 
jurisdiction, and from its judgment an appeal is taken to the supreme court, the 
case will be dismissed. Jd. 

23. Arts. 2695 and 2696 of the Revised Statutes construed. Id. 


LACHES. See Possession, 4. 


1. One seeking equitable relief against fraud or mistake is chargeable with 
laches from the time it ought to have been discovered. Connoly v. Hammond, 11. 

2. See opinion for facts under which it was held that, if a fraud had been com- 
mitted regarding a conveyance of land, there was no such concealment of it, and 
no such diligence to discover its existence, as would prevent the bar of limitation. 
Id. 

3. An executory contract to convey an interest in land on the procurement of a 
patent therefor, and for services rendered to obtain it, will not be enforced after 
the lapse of more than twenty years after the right of action accrued, during 
which limitation could run, in the absence of facts to satisfactorily account for and 
excuse so long a delay. McF addin v. Williams, 625. 

4. After so great a lapse of time the presumption will be that some other ar- 
rangement was made between the parties, which satisfied or annulled the bond 
under which the land was to be conveyed in consideration of procuring the patent. 
Id. 

5. Reed v. West, 49 Tex., 248, and Glasscock v. Nelson, 26 Tex., 154, approved. 
Id. 


LAND. SeeDerp. Execution Sate,1. Grant. Lacnes. Limrration. Tax- 





ATION. Trespass TO Try TITLE. 

1. See this case for a discrepancy in names in the patent and in a subsequent 
conveyance held insufficient, under the other evidence, to raise a doubt as to the 
identity of the land, described in each. Waters v. Spofford, 115. 

2. Land was described in a deed as follows: ‘* The lower or south half of league 
No. 2 from the mouth of Elm creek, . . . being the half league taken from 
the four premium leagues granted to Sterling C. Robertson, lying and being situ- 
ated on and near the aforesaid Elm creek.”’ Held, 

(1) That the south half of that league, which would be No. 2, counting from 
the mouth of Elm creek, was intended to be conveyed, and not the half that woul 1 
be nearest to the mouth of Elm creek. Farley v. Deslonde, 588. 


LAND CERTIFICATE. See Herrs, 1, 2. Varrance, 1. 
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LANDLORD'S LIEN. See LANDLORD AND TENANT. 
LANDLORD AND TENANT. See Venpor anp VENDEE, 3. 


1. A judgment against a tenant rendered in a cause to which his landlord is 
not a party, and of which he had no notice, cannot affect the landlord's title. 
Such judgment and the proceedings on which it was rendered are admissible in a 
suit against the landlord, involving title to the land, only for the purpose of show- 
ing when his possession held through the tenant ceased to be a peaceable posses- 
sion, and for no other purpose. Read vy. Allen, 380. 

2. It is a rule of universal application that the rights of no one shall be 
concluded by a judgment rendered in a suit to which he is not aparty. Id. 

5. There was no such privity between a landlord and the sub-tenant, arising 
merely from that relation, as would subject the sub-tenant to liability for the debt 
of the tenant from whom he has leased, to the landlord, there being neither privity 
of contract or of estate between them. Pasch. Dig., arts. 5027, 5028. Gibson v. 
Mullican, 430. 

4. The pleading of alandlord who sought to justify his seizure of the crop of a 
sub-tenant under a distress warrant issued under the statute in force in 1875, al- 
leged an agreement that ali the crops raised by the sub-tenant should be held 
subject to the payment of the landlord's rent; but they failed to state with what 
party the sub-tenant had such agreement. Held, 

(1) That under the rule which requires a plea to be construed most strictly 
against the pleader, the agreement will be regarded as having been made between 
the tenant and sub-tenant, and not with the landlord. Id. 

5. The landlord's lien provided by statute, which continues so long as the tenant 
shall occupy the premises and fora month thereafter, is not lost by the failure of 
the landlord to sue out a distress warrant for rent, nor acquired by his resort to 
that remedy; but the lien may be preserved by suit to foreclose, which will prevent 
its loss by expiration of the time limited in the statute for itscontinuance. Bour- 
cier v. Edmondson, 675. 

6. The statute does not compel the landlord to take the tenant’s property by 
distress warrant in order to secure his debt by enforcing his lien; it permits him 
to do so when, for his own security, he desires to seize the property to which the 
lien attaches, and hold it until he can procure a judgment and order for its sale. 
Id. 

7. In proceedings to enforce the landlord's lien on personal property on the 
rented premises which were described, the property was referred to in the petition 
as ‘‘a large quantity of household furniture and other personal property placed 
by Mrs. Bourcier (the defendant) on said property, to wit, the rented premises, 
and owned by her, and now contained in said premises."’ It further alleged the 
inability of the plaintiff to describe the property with greater certainty. Held, 

(1) The landlord not having such access to the premises as would enable him to 
inventory the articles which he may desire to subject to the payment of his debt, 
its description must of necessity be general and vague. 

(2) When no seizure of the property under summary process is sought, and it is 
left with the owner until the lien is foreclosed, its general description, with the 
exact locality of the house containing it, the person in possession, and the party to 
whom it belongs, is sufficient. 

(3) The description given was, under the circumstances, sufficient. Jd. 


LEADING QUESTION. 


1. A witness examined by interrogatory for depositions was asked, ‘‘ In making 
the survey that you speak of, if you speak of any, say whether or not you found 
all the objects, bearing trees, etc., called for in the Mary Hamilton survey, at the 
places mentioned in her survey.”” Held, 

(1) The question was clearly leading. 
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LEADING QUESTION — continued. 
(2) Though not expressly decided, the opinion clearly intimated that the objec- 
tion was one to the form or manner of taking the deposition, and should have 


been reduced to writing and notice thereof given, before the trial of the case 
began. Buford v. Bostick, 63. 


LEVY. See Execution Sas, 1. 


LIEN. See ArracuMent, 8. HomestTeap, 2. LANDLORD AND TENANT, 5, 6, 7. 
Promissory Note, 3. Scrre Facras, 2. Susproearron, 1, 2, 3, 4. 

1. Though a lien given upon real estate by trust deed, for a debt which could 
not, under the constitution, be enforced by sale of the homestead, cannot be di- 
vested during the life of the debtor by subsequent occupancy of the property as a 
homestead, yet upon his death, during such occupancy, the property, to the extent 
of the interest owned when the deed was executed, is discharged from the lien 
and exempt from forced sale under it. Griffie v. Maxey, 210. 

2. Persons who contract under such circumstances cannot complain, for they do 
so with knowledge of the fact that the death of the debtor may destroy the lien. 
Id. 

3. Where there is no homestead in fact, property upon which liens have been 
given may be sold to raise a reasonable allowance in lieu thereof, unless the lien 
“has been given by the husband and wife, acknowledged in a manner legally 
binding to secure creditors,’’ or the lien has been given for the purchase money of 
the property. Id. 


LIMITATION. See Srarutre or Lrmrrarrons. 

1. The five years’ limitation cannot be available to one who invokes it, unless 
the deed evidencing the claim under which he entered has been recorded; and it 
is not sufficient that some former deed in his chain of title has been so recorded. 
Porter v. Chronister, 53. 

2. Construing the fifteenth section of the act of limitations of February 5, 1841, 
and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
“evidence or right to land, recognized by the laws of this government,"’ as would 
maintain trespass to try title, yet, until perfected, it is neither such title or color of 
title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a “‘certificate of headright, land warrant, or land scrip,’’ which constitute 
some of the statutory examples of color of title. Buford v. Bostick, 63. 

3. The plea of limitation of ten years is not sustained, when the adverse occu- 
pancy of different persons is relied on, unless the defendant can show privity 
between himself and others on whose possession he relies. Dotson v. Moss, 152. 

4. A failure to prove payment of taxes for any year of the five years’ possession 
under a deed recorded will be fatal to the defense of limitation under the five years’ 
i. Murphy v. Welder, 235. 

. The casual and incomplete possession of land, which is not visibly occupied 
bw him who claims such possession, but is evidenced by grazing sheep and cattle 
on it, and constructing and fencing around a tank of water, does not import such 
dominion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Id. 

6. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Id. 

7. One’s title to land in law draws to it the possession, and the constructive pos- 
session remains with the owner of the fee until some hostile act amounting in law 

to an act of ouster destroys the character of possession. Id, 
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LIMITATION — continued. 








8. The mere failure of the real owner of land to pay taxes, or his laches or delay 
in bringing suit for its recovery against an adverse claimant, will not defeat his 
action, when there has been no actual adverse possession for a sufficient length of 
time to support a plea of limitations. Jd. 

9. Andrews v. Marshall, 26 Tex., 217, approved. Jd. 

10. This case distinguished from Carlisle v. Hart, 27 Tex., 350, and Connoly »v. 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale de- 
mand was invoked against the assertion of a right purely equitable and which 
had been long neglected. Jd. 

11. A party claiming title by limitation of five years under a recorded deed, 
read in evidence his tax deed conveying “one thousand one hundred aad 
seven acres of land taken from the league of land originally granted to John 
Toole, lying and being in the county of San Patricio, on the Popalotte, and more 
particularly designated as that part of said league of land claimed and held by 
Thomas Redmond.” The land in controversy was not part of a league granted 
to John Toole, but was a separate survey of one thousand one hundred and seven 
acres granted to him. Held, 

(1) The deed did not describe the land in controversy with that clearness and 
certainty requisite to meet the rigid requirements of the five years’ statute of 
limitations. Id. 

12. When one enters upon land as a tenant in common, his claim of right to 
occupy it ‘tin his own right *’ does not necessarily imply that he asserts right to 
the portion of the land occupied by him adversely to the rights of his cotenant; and 
no limitation will run in his favor against his cotenant, except from a period 
when the claim to exclusive adverse possession on his part is clearly established. 
Teal yv. Terrell, 257. 

15. It is essential to possession of land, in order to defeat a recovery or vest a 
right under the statutes of limitation, that it should be adverse. If the original 
entry be not with the intention of claiming the premises, and the possession is 
continued by the permission of the true owner, and with the understanding be- 
tween the parties thatthe true owner is at all times to be regarded as the pro- 
prietor, notwithstanding such possession, it is not adverse and can never ripen 
into title. Chance v. Branch, 490. 

14. Portis ve. Hill, 3 Tex., 279, and Gillespie rv. Jones, 26 Tex., 346, approved. Id. 

15. See opinion for facts under which it was held that the possession of land 
was not adverse. Jd. 

16. Under the statute (R. 8., art. 276), which allows three days of grace on all 
negotiable promissory notes, the debtor is entitled to three entire days after the day 
fixed for payment. Hence when asuit is brought on the fourth day after the ex- 
piration of four years from and after the day fixed for payment, the bar of lim- 
itation would not apply. Watkins v. Willis & Bro., 521. 

17. To make the statute of five years available as a defense, it is not necessary 
that the land should have been assessed as the property of the defendant. The 
payment of taxes bv the defendant is sufficient, without regard to the assessment. 
Cantagrel v. Von Lupin, 570. 

18. An actual, visible and exclusive appropriation of land is constituted by the 
fencing and continued use of it as a pasture, without an actual residing on it; and 
this is a sufficient possession under the five years’ statute. Id. 

19. A mere intruder upon land holds only to the limits of his actual inclosure, 
while one who enters under a claim or color of title may hold to the boundaries 
described in the deed under which he claims. Jd. 

20. The protection of the five years’ statute may be invoked by one in possession 
under a claim of right, who holds under a deed recorded, though the authority of his 
vendor, who assumed to convey under a power of attorney, is not produced. If 
Vou. LVIII— 49 
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LIMITATION — continued. 
proof of the existence of the power would have made his title good without regard 
to the length of his possession, the absence of that proof was the very defect which 
possession under the five years’ statute was intended to cure. Id. 

21. Possession under a recorded deed, which described the land as ‘‘all the 
Jand ” which the vendor owned ‘in Harris county,” is a sufficient description of 
the land under the plea of five years’ limitation, when it is shown that the vendor 
had a recorded deed describing the particular land. Jd. 

22. A like possession, open, notorious and adverse, as lessee under one claiming 
title under deed recorded, is sufficient under the five years’ statute, though the 
lessee entered under a contract of lease made with one who assumed to have 
authority to make the lease from the vendee in the deed, but whose authority did 
not appear. Jd. 

MANDAMUS. Sce Crtrres anp Towns, 138. 
MARKET. See Nuisance, 1, 2, 3. 


MARRIED WOMAN. See Communrry Property. Homesreap. Fravp, 19. 
SEPARATE ACKNOWLEDGMENT. SEPARATE Property, 1. 

1. The rule which construes as constructive fraud the silence and acquiescence of 
one who permits, without objection, a third person to acquire interests in his prop- 
erty to the pecuniary loss of such person, on the faith that it belongs to another, 
will not be strictly applied to a married woman in reference to the dealings of her 
husband with her property. John v. Battle, 591. 


MASTER AND SERVANT. See Damaaes, 7. 
MEANING OF WORDS. See Insuncrtion, 6. 


MEASURE OF DAMAGES. See Contract, 1. 

1. A defendant, sued on promissory notes, showed that after their execution he 
delivered to the payee certain cattle, under a contract by which the payee should 
slaughter them for defendant’s account, receiving therefor one dollar per head and 
expenses of slaughtering; and that he should retain from the proceeds enough, 
Jirst, to reimburse him for moneys advanced defendant after the notes were exe- 
cuted; and second, the balance remaining should be credited on the notes. Held, 

(1) If the payee failed to render defendant an account of the business, that fact 
did not annul the contract, or entitle the defendant to the full value of the cattle, 
for this the plaintiff did not agree to pay. 

(2) The rights of the parties must be measured by their contract. 

3) The defendant, in the absence of an account rendered, should have shown 
what the proceeds of the enterprise ought to have been under prudent manage- 
ment. 

(4) An instruction that defendant, in the absence of an account rendered by 
plaintiff, was entitled to a credit on his notes for the value of the cattle at the 
place of delivery, was erroneous. Conrad d: Fabel v. Huff d& Brock, 205. 

2. The representations of the agent of a railway company, made in the sale of 
lots at a depot town, as to tne future location of the road with reference thereto, 
when made as inducements to the purchaser of a lot to contract therefor, become, 
when acted on in making the purchase, assurances and undertakings, which the 
road is bound to comply with. Greenwood vy. Pierce, 130. 

3. A purchaser misled to his prejudice by such representations, cannot, in an ac- 
tion for damages, recover the value of improvements made on the property 
bought; such damages would be too remote. Tae measure of damages would be 

the difference, ordinarily, bstween the contract pric: and the actual value of the 
property. Id. 

4. The measure of actual damages for the wrongful seizure and conversion of 
goods is their value at the place where they are seized on the day of the conver- 
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MEASURE OF DAMAGES — continued. 
sion, and interest on that value. The fact that this rule would include the profit 
involved in that value, resulting from the goods being more valuable at the place 
where they are seized than at the distant market where they were purchased, 
does not alter the rule. Blum v. Merchant, 400. 

5. The plaintiff gave a railway company free right of way across his land, but 
stipulating that it should not cause an overflow of water on his field, which the 
road contracted that it would observe by constructing a water-way large enough 
to prevent overflow. The road violated its contract by constructing an insufficient 
water-way (which it failed to remedy when cautioned by plaintiff that it would 
cause him injury), whereby much of plaintiff's growing crop of vegetables was 
destroyed and unplanted ground injured, greater labor being required to prepare 
it for planting by reason of the overflow. In an action for damages against the 
company, held, 

(1) The damages to which plaintiff was entitled were such as are recoverable 
in an action of trespass. 

(2) The plaintiff was entitled to recover only actual damages. 

(3) The measure of his actual damage to the growing crops was the difference 
between the value of such crops immediately after the injury and their value im- 
mediately before. 

(4) The inquiry as to value should be confined to the very time of the destroy- 
ing flood, and the very place where it occurred, and should not extend to the aate 
of the maturity of the crop nor to the place where it would usually find a market. 

(5) The measure of damages for injury to the unplanted ground would be the 
cost and expense of restoring the land to its former condition, and the loss ocea- 
sioned by being deprived of the use of the same, with interest. No account of 
loss of profits by consequent delay in getting the crop to market can enter into 
the estimate. 

(6) The rule for damages here announced is confined to the exact state of facts 
made by the record. The S. a E. T. R’y Co. v. Joachimi, 456. 

6. In asnit upon a note given for land, the vendee cannot prevent a recovery 
upon the ground of fa:lure of title, when he has purchased a paramount out- 
standing title to a portion of the land before eviction, but will be allowed the cost 
and expenses of his purchase of such outstanding title. Denson v. Love, 453. 

MISJOINDER OF PARTIES. See Parrtres, 1. 
MISTAKE. See Compromise. Survey, 7. 

1. Plaintiff, whose land was claimed adversely, agreed to the appointment of 
parties to survey and settle the location of a line, under the belief that the contro- 
versy only involved the true location of that line, which was a common line be- 
tween old surveys which had been patented. The adverse claimant had procured 
a patent to a narrow strip of land which he supposed to be between the old sur- 
veys which called for cach other, and the agreement for parties to settle the 
boundary was made by plaintiff in ignorance of the character of defendant's claim, 
and also in ignorance of the fact that the field notes of his own survey were not 
correct in his patent. Held, that plaintiff was entitled to a decree canceling the 
agreement. Morrill vy. Bartlett, 644. 

2. A mistake in tie deseription of land as given in a patent therefor may be 
corrected by the field notes of the survey as actually made on the ground, in con- 
nection with the map thereof required by statute, as they appear among the rec- 
ords of the county and in the general land office. Jd. 

3. The rights of a party acquired by virtue of a location and survey of a valid 
land certificate and retuen of field notes to the general land office, cannot be 
affected by the action of the commissioner in changing or leaving out from the 
patent any of the calls of the survey. In such case, the location of the land is de- 
termined by the field notes of the survey as made on the ground, and not by the 
patent. Id. 
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MORTGAGE. See Cuarrer Morteagce, 1. 

1. See this case for a transaction construed to have been originally a conditional 
sale of an engine and mill, but to have been subsequently changed into an abso- 
lute sale, with a mortgage from the purchaser to secure the purchase money. 
Griffith et al. v. Morrison et al., 46. 

MUNICIPAL GOVERNMENT. See Crries anp Towns. 
NECESSARY PARTIES. See Parrres, 
NEGLIGENCE. 

1. An estoppel cannot result from the promises or acts of one who makes or does 
them without consideration, in ignorance of his rights, where there has been no 
negligence in failing to asceztain his rights. T'wrner v. Ferguson, 6. 

2. A railroad company is responsible for an injury to a child trespassing on its 
track, where the injury might have been prevented had the employees of the com- 
pany used ordinary care in keeping an outlook. TJ. & P. R’y Co. v. O’ Donnell, 27. 

3. See this case for circumstances under which the court regarde | it as unneces- 
sary to express any opinion as to how far the negligence of the mother, or person 
left in charge of the child by the mother, should be imputed to the infant. Td. 

4. A telegraph company received a message from a banking house acting as 
agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. The price of repeating the message was paid 
as demanded by the regulations of the company. The message never reached its 
destination, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. There was no testimony showing that the company 
was negligent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. Held, 

(1) The delivery of the message to the operator, and his receipt of the same and 
of the price charged for transmitting it, constituted a contract between the bank 
that sent the message for the use of the plaintiff and the telegraph company. 

(2) The duty of the operator who transmitted the message was to inquire after 
it, and if necessary to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a failure 
to deliver the message. 

(3) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
mesage, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages. 

(6) To make the defendant company liable for exemplary damages, the act com- 
plained of must have been done with its authority, either express or implied, or 
such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the jury. 
The W. U. Telegraph Co. v. Brown, 170. 

5. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 

“*S. M. Swenson, Son & Co., 80 Wall Street, New York: 

“*Tf not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F. Womack.” 

The telegram was incorrectly transmitted by adding the letter ‘‘d”’ to the word 
‘*close,’’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an 
action for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
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NEGLIGENCE — continued. 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 
ble for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 

(4) This case distinguished from those in which printed forms were used in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party to be bound. Womack v. The W. U. Tel. Co., 176. 

6. Telegraph companies can, by express contract or by proper rules and regu- 
lations contained in printed notices or otherwise, and which are brought to the 
knowledge of those with whom they deal under such circumstances as to create 
an implied contract, limit their liability for delays and errors in transmitting and 
delivering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Jd. 

7. An engine used in operating a pile-driver for a railroad corporation was de- 
fective, and the engineer who managed it was negligent and reckless in control- 
ling his engine. Both these facts were known to a superintending agent of the 
company, who in person supervised the work of the pile-driver, with full power 
from the company to employ and discharge all other employees. A laborer while 
employed by the company was directed by this superintendent to do a service con- 
nected with driving a pile, in performing which his foot was so crushed as to re- 
quire amputation. The injury resulted not from the defective engine, but the 
negligence of the engineer; the maimed workman having no notice either that 
the engine was defective or that it was being operated by a careless man. Ina 
suit for damages on account of the injury against the company, a verdict was 
rendered for the plaintiff for $7,646.11, compensatory damage. On appeal, held, 

(1) If the plaintiff had known, or by due care might have known, of the care- 
less and reckless character of the engineer, and had continued the employment 
after knowing the risk, placing himself in a position to be injured by such care- 
lessness of his fellow-servant, he could not have recovered; but being ignorant of 
the carelessness of the engineer, whose character was known to the supervising 
agent of the company, his right to recover results from the following rules: 

(2) If an employer, either in person or through an agent having authority to 
employ and discharge workmen, retains in his service one whose duties are haz- 
ardous to the lives of others, when he knows such person to be careless and negli- 
gent, and the employer afterwards directs a laborer to perform an act which he 
could perform in safety, but in doing which he is injured by the reckless negli- 
gence of such careless employee, of whose character for negligence he has no 
notice, the employer is liable in damages for such injury. 

(3) When a superintending agent of a corporation is invested with power to 
select, employ and discharge other employees. then the act, knowledge and negli- 
gence of such agent is deemed that of the corporation concerning all matters 
within the scope of his authcrity and discretion; and his negligence in failing to 
secure the protection of one employee against injury by another whom he knows 
to be negligent, will be deemed the negligence of the company. 

(4) The duty of the master to furnish suitable and safe machinery stands on no 
higher or other ground than does his duty to employ competent and careful 
servants, 

(5) While the master is not responsible for the management of his machinery 
and the conduct of his servants toward their fellow servants, as a general rule, yet 
he cannot shield himself from responsibility when his own negligence in not having 
suitable instruments, whether persons or things, to do his work, causes injury to 
those in hisemploy. 7. M. R. Co. v. Whitmore, 276. 
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NEGOTIABLE NOTES. See Promissory Nore. 


1. Under the statute (R. S., art. 276), which allows three days of grace on all 
negotiable promissory notes, the debtor is entitled to three entire days after the day 
fixed for payment. Hence when asuit is brought on the fourth day after the ex- 
piration of four years from and after the day fixed for payment, the bar of lim- 
itation would not apply. Watkins vy. Willis d& Bro., 521. 

2. Authorities cited to the effect that though an agreement may have the form 
of 2 promissory note, and have the conventional terms that ordinarily invest such 
instruments with the character of negotiability, yet if such negotiable words are 
limited or qualified by any contemporaneous stipulations in the body of the note 
or on its back, such conditions or limitations form a substantive pari of the agree- 
ment, and may, and often will, as in this case, destroy its negottability. Goldman 
v. Blum and Heidenheimer, 630. 


NEW TRIAL. See Practice tn SuprReMeE Court, 9. Veropict, 2. 


1. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Waters v. Spofford, 115. 

2. The supreme court will not reverse the judgment of the district court, refus- 
ing a new trial on the ground of surprise, on account of the testimony of a wit- 
ness, when there has been no prudence exercised in ascertaining what he would 
swear before the trial, no effort to withdraw the announcement of ready for trial 
on account of the surprise, or nonsuit taken, and when there has been no apparent 
abuse of judicial discretion. Dotson vy. Moss, 152. 


NOTICE. See Esrorprer, 2. Evipence, 23. INDEPENDENT EXECUTORS AND 


ADMINISTRATORS, 5. NEGLIGENCE, 5. Practice 1N Disrricr Court, 1. 
Promissory Nore, 5. Rat way Company, 7. REGISTRATION, 2. SEPARATE 
Property, 1. STATEMENT OF Facts, 2. Survey, 2. 

1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith & Wedge v. Morrison et al., 46. 

2. One sending a telegraphic message is charged with notice of the printed 
conditions of the blank form on which his message is written. Womack v. The 
W. U. Tel. Co., 176. 


NUISANCE. 





1. An individual owning property in a town abutting on a publie square, the 
value of which is affected by the dedication of the use of the square, may main- 
tain an action to enforce the dedication. or to prevent its being appropriated to a 
use inconsistent with the dedication. Corporation of Seguin v. Ireland, 183. 

2. The erection of a market house on a public square in an incorporated town, 
on which was marked as it appeared on the map of the town, ‘‘ market,”’ is not 
necessarily inconsistent with the purposes of the original dedication of the square. 
In an action to abate such a building as a nuisance, the petition should state facts 
showing that the erection of the market house was inconsistent with the purposes 
to which the square was dedicated. Id. 

3. A plat of ground on the map of a town was marked with the word “ mar- 
ket.’’ Small houses had formerly been erected in which those who built them sold 
beef. Afterwards the town authorities erected a building for market purposes. 
In an action to abate it as a nuisance, held, the facts were not sutlicient to show 
the dedication of the ground as an open market place. Id. 


OCCUPANT IN GOOD FAITH. 





1. A mere temporary occupancy does not constitute one such an occupant in 
good faith, or actual settler, as is contemplated by the act of August 12, 1870 
(Pasch. Dig., vol. 2, art. 7048). Turner v. Ferguson, 6. 
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OFFICER. 

1. The city clerk of Galveston received as such, for about two years, his salary 
established at the rate of $4,000 a year, and without objection collected fees and 
paid them into the city treasury. Held, 

(1) The city council, in fixing the clerk’s salary at $4,000, intended to limit his 
compensation to that amount. 

(2) The clerk by receiving the salary estopped himself from asserting any claim 
to fees of office, under sec. 1, art. X, title III, of the city charter. 

(5) The limitation in the charter upon the power of the city council in changing 
or altering the compensation of city officers, was intended to be confined to the 
municipal year rather than the term of office. McInery v. The City of Galves- 
ton, 334. 


ORDER OF COURT. See Junisprctrion, 15,18. Statement or Facts, 11. 


ORDINANCE. See Crrres anp Towns. 

1. It is not necessary that a veto message of the mayor of Galveston, objecting 
to the passage of an ordinance or resolution, should be returned to the city coun- 
cil within three days after the passage of the ordinance or resolution which it 
proposes to veto. No Such duty can be inferred from the requirement to place 
such resolution or ordinance in the office of the city clerk, and for it to remain 
there for three days before going into effect. It there awaits the vet, or the ex- 
press or silent approval of the mayor, for three days. Gulveston v. Morton, 309. 

2. As the objections of the mayor, in case of veto, are to be returned to the city 
council with the ordinance vetoed, they must be placed with it in the clerk's office 
to await a session of the city council, and when this occurs they are to be sent in 
together for action. Id. 


OUTSTANDING TITLE. See Jupement, 4. Virnpor anp VENDEER, 6. 
1. An outstanding title purchased by a vendee while he remains in possession 
inures to the benefit of the vendor. Denson v. Love, 468. 
PAROL EVIDENCE. See Evivence, 13. 


PARTIES. See Deep or Trust, 1. Homestreap, 1. 
1. In an action by heirs against the administrators on the estate of the ancestor 
and their sureties, and the sureties on a second bond executed under art. 1292, 
Pasch. Dig., it was alleged that a large sum of money, the amount not being 
known, was in the hands of the administrators when the second bond was executed; 
that large funds of the estate were invested in railroad stock by one administrator 
while the first bond was in foree, in connection with sureties on the second 
bond, before the same was executed, and in their own name, which were held as 
collaterals to indemnify the second securities from Joss on their suretyship; that 
all the papers of the estate were lost, and though the amounts wrongfully con- 
verted under each of the two bonds could not be stated, about $17,000 was con- 
verted under each bond. They prayed that the amounts of money wrongfully 
converted, for which each set of sureties were liable, might be ascertained, and for 
judgment for the railroad stock against the second set of securities, for an account, 
discovery and general relief. Held, 

(1) There was no misjoinder of parties or of causes of action. 

(2) A joinder of both sets of securities as defendants in one action was not only 
proper for the protection of those interested in the estate, but also for the adjust- 
ing of equities existing among the sureties themselves. 

(3) The joinder was proper to avoid a multiplicity of suits. 

(4) The second set of securities were connected with the subject matter of the 
suit before their liability as sureties began, on account of their conversion of the 
assets of the estate; and also afterwards, in the wrongful appropriation of a trust 
fund, which not only the heirs may follow, but which the sureties on the first bond 
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PARTIES — continued. 
may follow for their own protection in adjusting liabilities between the two sets of 
sureties. 

(5) A bill of discovery, though unknown to our practice in Texas, eo nomine, is 
practically given under the statute, and a resort to its provisions, so as to make 
the answers of each defendant under oath evidence in this case, approved. 

(6) The second set of sureties having, before their liability as such begun, 
wrongfully connected themselves with the subject matter of the suit, which was 
the property of the estate, are liable in connection with the sureties upon the first 
bond, without reference to the bond which they afterwards executed. 

(7) In ascertaining who are proper parties to a suit, it is not indispensable that 
all the parties should have an interest in all the matters in controversy; it will be 
sufficient if each party has an interest in some matters in the suit, and they are 
connected with the others. 

(8} One who improperly obtains from :. trustee a part of the trust estate is a 
proper party to a suit against the trustee to enforce the purposes of the trust. 

(9) The second set of sureties, holding the proceeds of funds thus invested in 
railway stock, on account of which funds in part the liability of the first set of 
sureties depends, cannot be permitted to appropriate the same in discharge of 
their own liability, to the prejudice of the first set of sureties. Love et al. v. 
Keowne et al., 191. 

2. A surety upon a claimant's bond, in proceedings for the trial of the right of 
property, is in legal contemplation such a party to the cause as that his relation- 
ship, within the prohibited degrees, to the magistrate before whom the cause is 
pending, will disqualify him from trying the cause. Hodde v. Susan, 389. 

3. A narrow or contracted construction of the word party as used in the law, 
which would confine it to the very persons named on the docket as such, and 
would exclude such as stand in precisely the same relation, would often defeat the 
end had in view, of having justice administered free from the bias and influence 
produced by the interest held in the cause by the judge or his relatives. Jd. 

4. Burch v. Watts, 37 Tex., 135, and Weir rv. Brooks, 17 Tex., 638, approved. 
Id. 

5. To authorize a re-examination of a case at a term subsequent to that during 
which the judgment which is sought to be set aside was rendered, all the parties 
to the former proceeding must be made parties; nor is this rule affected by the 
fact that the judgment was entered on an unauthorized agreement made by one 
of the attorneys in the former suit. All are necessary parties who were affected 
by the judgment based on such agreement. Williams v. Nolan, 708. 


PARTITION. See Communrtry Prorerty, 4. Drep or Trust, 1. Estrares or 
DecepeEnts, 6. Homestrap, 9, 5. SEPARATE PROPERTY, 1. 


PARTNERSHIP. See Asstanor AND AssIGNER, 2, 3. SratuTes CoNSTRUED, 
11, 12. Suproeatron, 1-4. 

1. By the terms of a partnership agreement entered into by Ball & Britton in 
September, 1878, Britton was to furnish the money, and Ball was to superintend 
the erection of buildings and machinery for manufacturing and selling ice, and to 
superintend the operation of the business, the net profits to be divided equally. 
During the construction of the works Britton was to advance to Ball monthly $75, 
to be returned out of Ball’s share of the profits. Ball fiied his petition alleging 
this agreement; that the construction was complete, and the works put in opera- 
tion May 22, 1879, and operated until September 20, 1879, clearing $3,000 net 
profits, when Britton, by threats and force, ejected him from the business; that 
Ball’s services rendered were worth $10,000, and that he had only received $1,040; 
estimating the annual profits at $5,000, and claiming large damages, actual and 
exemplary. This petition was excepted to as showing no cause of action except 















INDEX. 





PARTNERSHIP — continued. 
for plaintiff's share of profits up to the dissolution, and this and other exceptions 
were sustained. Held, 

(1) That the agreement evidently contemplated the continuance of the partner- 
ship after the repayment of the sums advanced, and that the petition stated a 
cause of action in the wrongful exclusion of Ball from the partnership business. 

(2) That the agreement having fixed no time for the duration of the partner- 
ship, the measure of damages for its wrongful dissolution by Britton would not be 
Ball’s share of the profits for any specific time, but would be the value of his 
services, skill, ete., in constructing the building and operating the partnership. 

(3) That an amended petition setting up no new basis for the suit, but enlarg- 
ing the actual damages claimed, and claiming exemplary damages, did not set 
up a new cause of action. 

(4) See the opinion for remarks on the case made by the petition as one for ex- 
emplary damages. Ball v. Britton, 57. 

2. The fact that a conveyance of land is made to parties who are partners, and 
that it may be used after being thus conveyed for partnership purposes, does not 
necessarily impress on it the character of partnership property. Griffie v. Marey, 
210. 

3. When the suit is against a partnership, one member only of the firm 
being served with process, no judgment of discontinuance as to the member 
not served is contemplated by the statute. The mere taking of the judgment 
against the partnership, and against the partner served with process, operates an 
abandonment of future proceedings in the particular action against the partner 
not served, by execution against his individual property. Such a practice is not in 
contravention of article 1357 of the Revised Statutes. Burnett d Ross v. Sullivan 
& Drennan, 535. 


PATENT. See Mistaxr, 3. 
PAYMENT. See Bar_Menrt, 4. 


PERMANENT IMPROVEMENTS. 

1. A claim under the statute by a defendant sued for land, that he had made per- 
manent and valuable improvements thereon, cannot be regarded when there is no 
evidence that he ever paid anything for the land, or received a deed therefor, and 
when he was informed of the controversy which jeopardized his possession before 
improving the land. Morrill vy. Bartlett, 644. 


PLEADING. See Battment, 6. INsuNerion, 1. JupGmMeENT, 1. Nuvursancer, 2. 
SEPARATE Propverty, 1. Set-orr, 1. SLANpER, 1. 

1. Ina suit by the assignee of an insolvent debtor against an attaching creditor 
and the administrator of the sherif who executed the writ, no presentation of the 
claim for damages to the administrator need be averred. Blum v. Welborne, 157. 

2. In a suit by the assignee of an insolvent debtor against an attaching cred- 
itor for damages resulting from the attachment, the answer is defective if it fails to 
allege that the assignor was not insolvent and that he did not act in contemplation 
of insolvency in making the assignment. Jd. 

3. The proper practice in suits against defaulting officers, for a failure to pay 
over public funds that have come into their hands, where interest is sought to be 
recovered, is to state fully the facts, giving the specific amounts, and the dates of 
collection of the various sums of money upon which the claim for interest is based. 
Timon vy. San Patricio County, 265. 

4, A deed was made which recited that it was upon condition that a suit then 
pending between the vendor anda third party should be determined in the vendor’s 
favor. The suit was determined in the district court against the vendor, and 

within two years, but before any steps were taken to carry the case to the supreme 
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PLEADING — continued. 





court by appeal or writ of error, that deed was offered as evidence of title by the 
vendee in a suit for land brought against him by such third party. Held, 

(1) A charge of the court directing the deed to be disregarded by the jury was 
proper. 

(2) The plea of outstanding title in the vendor could not avail; the judgment 
was a bar in any suit between the plaintiff and one claiming under the vendor in- 
volving the same subject matter. T'imon v. Whitehead, 290. 

5. A plea in abatement because the defendant is not sued in the county of his 
residence cannot be sustained unless it negatives the existence of any of the ex- 
ceptions which, under the statute, would authorize jurisdiction where the suit is 
brought. Stark v. Whitman, 375. 

6. Breen v. T. P. R’y Co., 44 Tex., 302, and H. & T. C. R’y Co. v. Graves, 50 
Tex., 200, approved. Jd. 

7. In a suit against the acceptor of a bill, who accepted it to be paid ‘‘so soon "’ 
as the acceptor *‘ should find himself in funds,”’ it must be alleged and proved 
that the acceptor was in funds to pay the bill; and this condition is not fulfilled by 
his having property other than money in his hands more than sutticient in value to 
pay the bill. Carlisle v. Hooks, 420. 

8. The pleading of a landlord who sought to justify his seizure of the crop of a 
sub-tenant under a distress warrant issued under the statute in force in 1875, al- 
leged an agreement that all the crops raised by the sub-tenant should be held 
subject to the payment of the landlord’s rent; but they failed to state with what 
party the sub-tenant had such agreement. Held, 

(1) That under the rule which requires a plea to be construed most. strictly 
against the pleader, the agreement will be regarded as having been made between 
the tenant and sub-tenant, and not with the landlord. Gibson v. Mullican, 430. 

9. Though at common law no suit could be maintained on a transfer to two per- 
sons of a part only of a note, with a reservation of the balance of the instrument 
to the original payee, yet in our courts, where the rules as to joinder oi parties 
and causes of action are very liberal, and where there is no distinction observed in 
the assertion of rights between legal and equitable claims, and where the parties, 
as in this case, have a lien on a part of the note, and also seek in chancery the 
foreclosure of an express lien on certain real estate, by which the payment of the 
note is secured, it is held that the suit in its present form can be maintained under 
our former decisions. Goldman vy. Blum and Heidenheimer, 630. 

10. Cases referred to in support of above: Stachely v. Pierce, 28 Tex., 328; 
Moore v. Minerva, 17 Tex., 20; Faulk v. Faulk, 23 Tex., 653; Lanes v. Squyres, 45 
Tex., 383. 7d. 

11. The death of the maker dispenses with the necessity of giving the notice 
required by the deed of trust before a foreclosure could be had in cases like the 
present. Id. 

12. In proceedings to enforce the landlord’s lien on personal property on the 
rented premises which were described, the property was referred to in the petition 
as ‘‘a large quantity of household furniture and other personal property placed 
by Mrs. Bourcier (the defendant) on said property, to wit, the rented premises, 
and owned by her, and now contained in said premises.”’ It further alleged the 
inability of the plaintiff to describe the property with greater certainty. Held, 

(1) The landlord not having such access to the premises as would enable him to 
inventory the articles which he may desire to subject to the payment of his debt, 
its description must of necessity be generai and vague. 

(2) When no seizure of the property under summary process is sought, and it is 
left with the owner until the lien is foreclosed, its general description, with the 
exact locality of the hoase containing it, the person in possession, and the party to 
whom it belongs, is sufficient. 
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PLEADING — continued. 

(3) The description given was, under the circumstances, sufficient. Bourcier v. 
Edmondson, 675. 

13. A plaintiff who seeks to set aside a former judgment, based on an alleged 
unauthorized agreement of counsel, must set forth specifically the nature of the 
agreement, that the court may determine whether the plaintiff has received injury 
requiring relief. A substantial injury must be shown; for though the attorney, as 
such, may not have been authorized to make the agreement, a court wiil not dis- 
turb the judgment, unless the agreement was so unreasonable in itself as to be 
manifestly unjust, and to create the impression that the attorney's judgment had 
been imposed on, or not fairly exercised, and the party seeking to be relieved 
against the compromise must show that he was blameless. Williams vy. Nolan, 
703. 


PLEDGE. 

1. The parties in interest may regulate in advance the remedy which the ecred- 
itor must resort to in subjecting property pledged to the payment of the debt 
which it is hypothecated to secure. King d Co. v. T. B. d Ins. Co., 669. 

2. The holder of property pledged for the payment of a debt may sell it 
after reasonable notice at public auction to liquidate the debt, unless the char- 
acter of the property be such as to raise the presumption that the purties intended 
that it should be used in some other way to raise money if necessary; as in the 
case of a bill of exchange or promissory note soon to mature. Jd. 

3. See opinion for allegations in an answer held not sufficient to show a waiver 
on the part of the pledgee of his right to sell, in default of payment, bonds hy- 
pothecated to secure the debt. Jd. 

4. When no time is stipulated for the payment of debt secured by a pledge of 
property, the law will, in the absence of something from which a contrary pre- 
sumption would arise, presume that the payment is to be made on demand. 
Id. 

5. The holder of property hypothecated for debt, having a legal right to sell on 
notice after demand, no time being fixed for payment, may sell it at public auction, 
and is under no legal obligation to wait until a depressed money market is 
better in order to obtain a higher price for the thing pledged. The parties will be 
presumed to have had in view the risk of fluctuation in the market when the 
pledge was made. Id. 

6. See opinion for pleading alleging the violation of a contract with regard to the 
rate of interest to be paid on a debt secured by a pledge, to which a demurrer 
was improp2rly sustained. Id, 


POLITICAL QUESTION. 

1. A suit by one county against another to establish the true boundary line be- 
tween them, and to enjoin from the exercise of jurisdiction, cannot be maintained. 
The issue in such a cause presents a political question, and not one for judicial in- 
quiry. Guadalupe County v. Wilson County, 228. 

2. The statutes in force having defined the boundaries of the counties, the stat- 
utory mode of ascertaining the locality of the dividing lines on the ground must 
be pur-ued. Jd. 

3. An unconstitutional act creating a new county from an old one can interpose 
no obstacle to the exercise of jurisdiction by the mother county over the territory 
embraced in the new county, but an action cannot be maintained by the old county 
for the sole purpose of having the act pronounced unconstitutional. Jd. 

4. But a citizen injuriously affected by the effort to enforce an unconstitutional 
act creating a new county, may, in the protection of such interest, invoke the juris- 
diction of the courts. Id. 
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POSSESSION. See Apversk Possesston, 1. Limrratron, 15. 

1. The plea of limitation of ten years is not sustained, when the adverse occu- 
pancy of different persons is relied on, unless the defendant can show privity 
between himself and others on whose possession he relies. Dotson v. Moss, 152. 

2. The casual and incomplete possession of land, which is not visibly occupied 
by him wlio claims such possession, but is evidenced by grazing sheep and cattle 
on it, and constructing and fencing around a tank of water, does not import such 
dominion and control of the land as to show a claim exclusive, hostile, adverse, or 
entirely inconsistent with the claim of the true owner. Id. 

3. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Id. 

4. One’s title to land in law draws to it the possession, and the constructive pos- 
session remains with the owner of the fee until some hostile act amounting in law 
to an act of ouster destroys the character of possession. Jd. 

5. The mere failure of the real owner of land to pay taxes, or his laches or delay 
in bringing suit for its recovery against an adverse claimant, will not defeat his 
action, when there has been no actual adverse possession for a sufficient length of 
time to support a plea of limitations. Jd. 

6. Andrews v. Marshall, 26 Tex., 217, approved. Jd. 

7. This case distinguished from Carlisle v, Hart, 27 Tex., 350, and Connoly ». 
Hammond, 51 Tex., 648. Those were cases in which the doctrine of stale de- 
‘mand was invoked against the assertion of a right purely equitable and which 
had been long neglected. Id. 

&. It is essential to possession of land, in order to defeat a recovery or vest a 
right under the statutes of limitation, that it should be adverse. If the original 
entry be not with the intention of claiming the premises, and the possession is 
continued by the permission of the true owner, and with the understanding be- 
tween the parties thatthe true owner is at all times to be regarded as the pro- 
prietor, notwithstanding such possession, it is not adverse and can never ripen 
into title. Chance v. Branch, 490. 

9. Portis v. Hill, 3 Tex., 279, and Gillespie vr. Jones, 26 Tex., 346, approved. Id. 

10. See opinion for facts under which it was held that the possession of land 
was not adverse. Jd. 

11. An actual, visible and exclusive appropriation of land is constituted by the 
fencing and continued use of itas a pasture, without an actual residing on it; and this 
is a sufficient possession under the five years’ statute. Cantagrel v. Von Lupin, 570. 

12. A mere intruder upon land holds only to the limits of his actual inclosure, 
while one who enters under a claim or color of title may hold to the boundaries 
described in the deed under which he claims. Id. 

13. The protection of the five years’ statute may be invoked by one in possession 
under a claim of right, who holds under a deed recorded, though the authority of his 
vendor, who assumed to convey under a power of attorney, is not produced. If 
proof of the existence of the power would have made his title good without regard 
to the length of his possession, the absence of that proof was the very defect which 
possession under the five years’ statute was intended to cure. Id. 

14. Possession under a recorded deed, which described the land as ‘all the 
Jand *’ which the vendor owned “in Harris county,”’ is a sufficient description of 
the land under the plea of five years’ limitation, when it is shown that the vendor 
had a recorded deed describing the particular land. Jd. 

15. A like possession, open, notorious and adverse, as lessee under one claiming 
title under deed recorded, is sufficient under the five years’ statute, though the 
lessee entered under a contract of lease made with one who assumed to have 
authority to make the lease from the vendee in the deed, but whose authority did 
not appear. Id, 
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POWER OF ATTORNEY. 

1. $., who held a power of attorney from E. G., of date October 28, 1856, to 
sell any lands or other property of E. G.’s in Texas, on November 16, 1858, con- 
veyed to E. four hundred and thirty-seven and one-half acres of the M. McDonald 
headright six hundred and forty acre certificate, issued November 13, 1857, the 
deed purporting to be in his own name, and making no reference to the power of 
attorney. In October, 1858, there was a survey by virtue of this certificate (for 
whom made does not appear), and the land was patented to the heirs of E. G. in 
1862, she having died in 1861. On the same day that 8. conveyed to E., the lat- 
ter conveyed one hundred and sixty acres of the survey to L. 8. G., who in 1859 con- 
veyed to P., the plaintiff. After the death of E. G., a deed from E. to her for 
the four hundred and thirty-seven and a half acres, less the one hundred and 
sixty conveyed to L. 8. G., of date June, 1859, was placed on record, at whose in- 
stance does not appear. The defendants claimed under a deed from the heirs of 
E. G.; her son, and one of those heirs, being L. 8S. G. Held, 

(1) That the burden of proving that E. G., at tie date of the deed made by S., 
had some title to the certificate or the land, devolved on the plaintiff claiming 
under that deed. 

(2) That the registration, after the death of E. G., of the deed from E. to her, 
was insufficient to show that this deed was delivered to her, or that she had knowl- 
edge of its existence, and was insufficient to show that she had ratified the deed 
by 8. 

(3) That as the action was trespass to try title to a specific one hundred and 
sixty acre tract, no interest which plaintiff may have had in the balance of the four 
hundred and thirty-seven and a half acres was before the court for adjudication. 
Peterson vy. Kilgore, 8%. 

2. McCormick, being indebted to N. Murphy, executed a deed of trust on land 
to secure the debt, naming one Valentine Pool as trustee, but reciting in the deed 
that, “should said Pvol neglect or refuse to act, then said Nicholas Murphy, or his 
administrator or assigns, shall have power, and such power is hereby conferred upon 
him or them to appoint a substitute trustee in writing, under his or their hand 
and seal." Murphy wrote the following letter to Brashear, who assumed under it 
to act as substitute trustee, and as such sold the land and executed a deed: 

“*GALVESTON, Dec. 6, 1870. 








‘*Joun BrasHeAr, Esq., Houston: 

“ Dear Sir — Capt. Boyce informed me that you wanted to know what I wanted 
done with the McCormick place. In answer, I would say that I do not think that 
McCormick will ever be able to redeem it, so you will take the proper steps to 
close it out, and I hereby appoint you my attorney to settle the same. The papers 
are recorded here and in Houston. Any information you may want, write me. I 
would like to be present when sold. You will please inform me the dayof sale, 
or send me the paper it is advertised in. 

“Yours respectfully, N. Murray.” 

In a suit between the vendee of McCormick claiming the land, and one claiming 
under the sale made by Brashear, held, 

(1) The letter invested Brashear with no authority to make the sale. 

(2) The omission of the seal would not alone have rendered invalid an a ppoint- 
ment of a substitute trustee. 

(3) The evidence of the cestui que trust Murphy, offered to show that by the 
letter he intended to appoint Brashear a substitute trustee, was properly excluded. 

(4) The declarations of McCormick, made after conveying the land, ratifying the 
sale made by Brashear, were inadmissible. Cheveral v. McCormick, 440. 


POWERS. See Power or ATrorNeEY. 
1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith d Wedge v. Morrison et al., 46. 
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PRACTICE IN DISTRICT COURT. See Evipence, 21. INsunecrion, 3. Iy- 
TERVENTION, 1. PLEADING, 9. PRESUMPTION, 1. 

1. The constitutional provision disqualifying one from sitting as a judge in a 
*‘ease "’ where he shall have been of counsel, does not limit his disqualification to 
a case pending at the time his services as counsel were invoked. Slaven v. 
Wheeler, 23. 

2. If an attorney has been consulted as such, and has given advice as to a mat- 
ter in dispute, which afterwards results in a suit between the parties at variance, 
he cannot sit as a judge in that case, even though he charged no fee for his advice. 
Id. 

3. An issue as to the disqualification of a judge to sit as such in a case pending 
in his court, should be tried and determined by him, and the facts in evidence on 
the issue should be incorporated in the record on appeal. Jd. 

4. The statements of the judge on the trial of such an issue should be made 
under oath, unless the same be waived by the parties litigant. Jd. 

5. On appeal from the judgment of the court, on an issue involving the dis- 
qualification of the judge, his statement appended to a bill of exceptions, relating 
to facts occurring before the institution of the suit, cannot be regarded. Jd. 

6. See statement of case and opinion for facts held sufficient to reverse the 
judgment of a district judge who had held that he was not disqualified from try- 
ing acause. Id. 

7. Counsel should be confined by the court to the discussion of those issues 

made by the pleadings, in regard to which some evidence has been introduced. 
Taylor v. McNutt, 71. 

8. When the effect of a writing does not depend entirely upon the construction 
or meaning of its terms, but upon extrinsic facts and circumstances, then it be- 
comes the duty of the court to submit for the consideration of the jury the instru- 
ment, together with the attending facts and circumstances adduced in evidence, 
with such instructions upon the legal etfect of the instrument as will meet the 
various phases presented by the extrinsic evidence. The above constitutes an ex- 
ception to the rule which requires the court to pass upon the legal effect of written 
instruments. Taylor v. McNutt, 71. 

9. The above rule applied in this case in construing the terms of a deed, and in 
favor of one claiming a release of a vendor's lien on land. Jd. 

10. In trespass to try title, since the plaintiff 1s not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a compe- 
tent witness under the statute, he may testify as such to the loss of a missing deed 
without being required to first file the suppletory affidavit of its loss, required at 
common law. Larks v. Caudle, 216. 

11. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the affidavit re- 
quired by the statute, that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Waters v. Spofford, 115. 

12. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. /d. 

13. Refusal to give a charge, though abstractly correct, constitutes no ground 
for reversal, when, under the facts, a verdict based on it could not be sustained. 
Dotson v. Moss, 152. 

14. The power of a district judge to authorize a statement of facts to be made 
up, signed, and filed in vacation, must be exercised by an order made up and en- 
tered upon the record during the term, and the time allowed cannot exceed ten 
days after the adjournment of the term. J. & G. N. R. R. Co. v. Scott, 187. 

15. Counsel are not bound to take notice of a verbal announcement made by a 
district judge of his intention to extend the time beyond ten days. Jd. 

16. A district judge has no power, after the adjournment of « term, to author- 
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PRACTICE IN DISTRICT COURT —continued. 
ize or require a district clerk to receive a statement of facts not really signed 
within ten days after the adjournment of the term, to file it as of a date within 
ten days after the adjournment. Jd. 

17. See opinion for suggestions as to the course which should be pursued by 
counsel in the preparation and submission to opposing counsel of a statement of 
facts, when prepared after the adjournment of the term. Jd. 

18. The writ of attachment and the officer's return thereon should always, in 
attachment proceedings, constitute a part of the record on appeal or writ of error 
to the supreme court. Ryanv., Goldfrank, Frank a: Co., 356. 

19. When the claimant of property seized by attachment files as such claimant 
the statutory bond, and at the same time makes written oath that his claim is 
made in good faith, the absence of the jurat, which through madvertence was 
not attached to the affidavit, will not vitiate the proceedings if cured in time by 
amendment. Id. 

20. This case distinguished from Carter vr. Carter, 36 Tex., 693. Jd. 

21. The doctrine announced in Pool v. Sandford, 52 Tex., 621, and Rodrigues v. 
Trevino, 54 Tex., 198, reaffirmed. The proper remedy for one whose property is 
seized for the debt of another is not by mtervention, bit by filing a claimant’s 
bond under the statute or pursuing the officer wuo made the levy im an action of 
trespass. ‘7d. 

22. Sims v. Redding, 20 Tex., 388, and Arnold v. Krvissler, 22 Tex., 581, ap- 
proved. Id, 

23. While, as a general rule, notice to produce a written instrument must be 
given to the party having it in his possession, before secondary evidence of its 
contents can be received, this rule does not apply in a cas? wher? the written in- 
strument is the foundation of the action, and the party having custody of it must 
know from the very nature of the case that he is charged with its possession. R. 
L. Co. v. W. U. Tel. Co., 394. 

24. A judgment by default on an open account should have been set aside, 
when, two days after the judgment was taken, the defendant, in an uncontradicted 
affidavit in support of his motion to set asile the judgment, showed the serious 
sickness of the attorney to whom his defense was confided at the tims the answer 
should have been filed, and his own sickness then and at the time of making the 
motion, coupled with a specific statement of a meritorious d-fense, sufficient if 
proved to have defeated the action. Goodhue v. Meyers ad: Co., 405. 

25. This case distinguished from Power r. Gillespie, 27 Tex., 370; Watson v. 
Newsham, 17 Tex.. 437, and Foster v. Martin, 20 Tex., 118. Id. 

26. See opinion in this case for a counterclaim for damages founded on a cause 
of action arising out of an account sued on, and so intimately connected therewith 
as to allow it to be set off against the account under art. 650, R. 8S. Td. 

27. It is ground for reversal to submit to the jury an issue in reference? to which 
there is no evidence, if they may have properly been misled by the charge. Blan- 
ton v. Mayes, 422. 

28. An execution cannot be quashed after it has performed its functions and has 
been returned by the sheriff. T'he Meader Co. v. Aringdale, 447. 

29. Aclaimant of property seized under execution will not be heard to assert its 
invalidity unless it be void. Jd. 

30. An execution issued on a dormant judgment is not void, but voidable 
merely. Id. 

31. Only such defects as are apparent on the face of an execution, and the records 
on which the questions presented by a motion te quash the execution arise, can be 
reached by such motion. Jd. 

32. A third-party desiring to attack the validity of an execution which is voidable 
only should do so by direct pleading, or exc»ptions filed in the nature of a demurrer 
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PRACTICE IN DISTRICT COURT —continued. 
to the sufficiency of evidence, in case the supposed defect renders it void, or by 
tendering an issue of fact under the direction of the court. Unless the execution 
be attacked in some such way, no presumption will be indulged in favor of a judg- 
ment declaring the invalidity of the execution, notwithstanding there is neither 
statement of facts or bill of exceptions in the transcript. Jd. 

33. The right to be sued in one’s own county is a personal privilege which will 
be regarded as waived unless specially claimed. When the fact does not appear 
on the face of the petition that the defendant is sued in some other county than 
that of his residence, he must raise the question of his right to be sued in the 
county where he lives by plea in abatement; when it does so appear, he may avail 
himself of the privilege by special demurrer. Masterson v. Cundiff, 472. 

34. When, in a suit by attachment to secure a debt due on promissory notes, 
the defendant's right to a credit, resulting from a partial payment, is admitted, but 
the date of such payment is not averred either in the petition or affidavit, the at- 
tachment cannot be sustained and the writ of attachment should be quashed. 
Espey v. Heidenheimer Bros., 662. 

35. Though the presumption of law in a suit on a promissory note, where the 
date of a partial payment is alleged, would ordinarily be that it occurred on the 
day of the execution of the note, no such presumption will obtain in suits by at- 
tachment. The requirement of the statute, that the amount of tht demand shall 
be stated in the affidavit, must be strictly observed; and this is not done when, by 
an omission to state the date of an acknowledged credit, there is nothing by 
which, in computing interest, the amount due may be certainly determined. Jd. 

36. This case distinguished from Morgan v. Johnson, 15 Tex., 568, which held 
that the affidavit for attachment was sufficient if it alleged that the defendant 
was ‘‘indebted to the plaintiffs in the several sams of money mentioned ”’ in the 
petition. It is also distinguished from Wright v. Ragland, 18 Tex., 298, which 
sustained an affidavit to the effect that the defendant was justly indebied to 
plaintiff in a specified sum besides interest, because, the principal debt and rate of 
interest being stated, the interest was of certain ascertainment. Jd. 

37. The statement required by the statute as to the amount of the indebted- 
ness in proceedings by attachment, must. be as carefully set forth as any other in 
the affidavit. The clerk who issues the writ must state in it the amount. and this 
he cannot do by reference to legal presumptions arising on facts stated. Id. 

PRACTICE IN SUPREME COURT. See Appeat, 11. ArracnuMeEnt, 3. Bounp- 
ARY, 4. CHANGE OF VENUE, 2. DisQUALIFICATION OF JUDGE, 5, 8. INgUNC- 
TION, 4. JunGMENT, 16. JurispicTion, 21. Pracrice 1x District Court, 
18. Rues or Courr. STaremMentT oF Facts. Survey, 2,3. VENUE, 5. 

1. A mere defect in the charge, in failing to explain an expression used in it, 
cannot avail an appellant who did not ask an appropriate instruction at the trial. 
T. & P. R’y Co. v. O’ Donnell, 27. 

2. The supreme court will not reverse a case because of a verdict which is not 
clearly wrong, although a different verdict would have been more satisfactory; nor 
because the amount of the damages given may seem somewhat large. Jd. 

3. It is not a sufficient ground for dismissing an appeal, that the appeal bond 
fails to specify all of the defendants against whom judgment was rendered. TI. ¢& 
G. N. R’y Co. v. Smith County, 74. 

4. Where the appeal bond erroneously describes the judgment as in favor of two 
named parties, when in fact it was rendered in favor of one only, it seems that the 
misdescription is a sufficient objection to the bond, a motion to dismiss being made 
in time. Id. 

5. A judgment dissolving a temporary injunction and for costs, but not other- 
wise disposing of the subject matter of litigation, i is not a final judgment, and 

will not support an appeal. Id. 
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PRACTICE IN SUPREME COURT —continued. 

6. It seems that a judgment is not final if it fails to dispose of the case as to one 
of the parties. Jd. 

7. Refusal to give a charge, though abstractly correct, constitutes no ground for 
reversal, when, under the facts, a verdict based on it could not be sustained. 
Dotson v. Moss, 152. 

8. The supreme court will not reverse the judgment of the district court, refus- 
ing a new trial on the ground of surprise, on account of the testimony of a wit- 
ness, when there has been no prudence exercised in ascertaining what he would 
swear before the trial, no effort to withdraw the announcement of ready for trial 
on account of the surprise, or nonsuit taken, and when there has been no apparent 
abuse of judicial discretion. Jd. 

9. When the evidence is so conflicting that the jury might well be justified in 
finding either way, the verdict will not be disturbed; ‘*but the supreme court has 
never failed, when the occasion, in their opinion, required it, to set aside a verdict 
that was clearly wrong; as where it was without evidence, or manifestly against 
the weight of evidence.”’ Zapp v. Michaelis, 270. 

10. When, under the charge of the court, which was correct except as to the 
basis on which damages were allowed to appellee, a verdict was returned for him 
for damages, with no sufficient evidence to support it, he was permitted by the 
supreme court to file within twenty days a remittitur of such damages, as a con- 
dition on which the judgment should be affirmed in other respects, but on his fail- 
ure to file such remittitur, the judgment to be reversed. Jd. 

11. When several defendants against whom judgment has been rendered on a 
joint obligation prosecute a writ of error, and one fails to join in the writ of error, 
a reversal as to either will operate a reversal astoall. McReav. McWilliams, 328. 

12. It is the duty of a party bringing his cause to the supreme court to see that 
his case was properly presented below, and that the transcript correctly shows this 
to be so. No presumptions will be indulged in his favor; on the contrary, in 
doubtful cases, they will be indulged against him. Stark v. Whitman, 375. 

15. The objection to an execution purporting to have been issued by a justice of 
the peace, and directed to the sheriff or any constable of another county, that it 
was not accompanied by a certificate under seal of the clerk of the county court 
that the officer issuing the same was a justice of the peace, cannot be made avail- 
able when presented for the first time in the supreme court. Hodde vy. Susan, 589. 

14. The transcript shows that the statement of facts was made out by the judge 
trying the cause, he certifying that counsel had ‘failed to agree."’ A motion 
was made, supported by affidavit, to strike out the statement of facts because ap- 
pellant’s counsel did not submit his statement of facts to appellee or his counsel 
for inspection, as required by art. 1377, R. 8. It being shown that the judge had 
in his possession appellee's statement of facts when that of appellant was pre- 
sented to him, and that the statement of facts made up by the judge was made 
up partly from each, the motion was overruled. Sabine d& E. T. R'y Co. v. 
Joachimi, 452. 

15. The rules of court do not require more than one brief to be filed on the first 
day of the assignment. The others are in time if filed before the hearing of the 
cause. Id. 

16. When.a cause is tried before the judge without a jury, in the absence of a 
statement of facts, the conclusions of fact made out and filed by the judge under 
the statute must be regarded as embracing substantially the facts proved on the 
trial. Chance v. Branch, 490. 

17. Bills of exception which have not been presented to the district judge for 
signature within ten days after a motion for a new trial has been refused, will on 
motion be stricken from the record in the supreme court. But if the statement of 
facts containing bills of exception to the admission of improper evidence was 
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PRACTICE IN SUPREME COURT —continued. 
signed and approved during the term and within ten days after the end of the 
trial, the bills of exception would be considered. It would be otherwise if such 
statement of facts was presented to the judge more than ten days after the con- 
clusion of the trial. Blwn v. Schram «é& Co., 524. 

18. It is not error, after the dissolution of an injunction because the answer has 
denied and taken away the equity of the bill, for the court to retain control over 
the case until after trial upon its merits. Jd. 

19. When, from an inspection of the transcript, it appears that the statement 
of facts was signed by the judge and filed after the close of the term, it will be 
disregarded unless the record shows an order of court entered up during the term, 
allowing the statement to be made up and filed after adjournment. Ross v. Me- 
Gowen, 603. 

20. The supreme court will not, as a general rule, revise charges given by the 
court below, when there is no statement of the facts in evidence brought up with 
the record. In such case it will be presumed that all evidence that could have 
been introduced under the pleadings to sustain the verdict was actually intro- 
duced; and if the charge is not so glaringly wrong, wlien considered in connec- 
tion with the pleadings and verdict, as to leave no doubt that the verdict was the 
result of an improper charge, it will not be revised. Id. 

21. Armstrong v. Lipscomb, 11 Tex., 649, approved. Id. 

22. An appellant will not be heard to complain of an error which resulted to 
his benefit, and which was against a party who failed to appeal. Jd. 

25. The supreme court will not, after the submission of a cause and after its de- 
cision, grant a rehearing and award a certiorari to perfect the record, when the 
motion to rehear is based on the defectiveness of the record, and when no excuse 
is offered to show why the defect was not discovered before the submission. Jd. 

24. Davis v. McGehee, 24 Tex., 209, in which the above rule was acted on, 
approved. Id. ‘ 

PRE-EMPTION. See Inszunctrion, 6. 

1. A mere temporary occupancy does not constitute one such an occupant in 
good faith, or actual settler, as is contemplated by the act of August 12, 1870 
(Pasch. Dig., vol. 2, art. 7048). T'urner v. Ferguson, 6. 

2. Construing the fifteenth section of the act of limitations of February 5, 
1841, and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
“evidence or right to land, recognized by the laws of this government,” as 
would maintain trespass to try title, yet, until perfected, it is neither such title or 
color of title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a “certificate of headrigit, land warrant, or land scrip,”’ which constitute 
some of the statutory examples of color of title. Buford v. Bostick, 63. 


PREFERRED CREDITOR. See Desror anp CreEprror, 4. 


PRESUMPTION. See ArracuMeEnt, 1]. Bar~Ment, 4, 5. Lacues, 4. Prosate 
Marrers, 1, 2. Trespass tro Try Tire, 1. Varrance, 1. 

1. A defendant set up ove tenus the disqualification of the presiding judge, on 
account of the alleged interest of the judge’s brother in the suit, and took his ex- 
ception to the action of the court thereon, which recited that ‘* the objection was 
overruled without hearing any evidenc2;”’ the record disclosed on this point nothing 
further. Held, 

(1) The court cannot presume that evidence was offered to sustain the objection. 
(2) On the contrary, it will be presumed that no evidence was ofiered. Stark v. 
Whitman, 375. 
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PRINCIPAL AND AGENT. 

1. The representations of the agent of a railway company, made in the sale of 
lots at a depot town, as to the future location of the road with reference thereto, 
when made as inducements to the purchaser of a lot to contract therefor, become, 
when acted on in making the purchase, assurances and undertakings which the 
road is bound to comply with. Greenwood v. Pierce, 130. 

2. A purchaser misled to his prejudice by such representations, cannot, in an 
action for damages, recover the value of improvements made on the property 
bought; such damages would be too remote. The measure of damages would be 
the difference, ordinarily, between the contract price and the actual value of the 
property. Jd. 

PRINCIPAL AND SURETY. See Apurnistrator’s Saxe, 1. Surery, 1. 

1. Under art. 1594, O. & W. Dig., when a surety in a joint undertaking 
dies, his estate is liable on it, as if the obligation had been joint and several. 
Bergstroem vy. The State, 92. 

2. The sureties on a mail contractor's bond to the United States are responsible 
only tothe government on a breach of the bond; their obligation as sureties 1s 
strictissimi juris, and they are not responsible to the citizen as sureties on such 
bond for a failure of their principal to deliver mail packages, whereby damage 
results. MecRea v. McWilliams, 328. 

PRIVY EXAMINATION. See Separate ACKNOWLEDGMENT. 
PROBATE MATTERS. See Estares or DecepEents. Fravp, 11, 12. 

1. The rule that jurisdiction being once established, every presumption will be 
indulged in favor of what does not appear in the proceedings of the court, has its 
application generally to cases where the Judgment is attacked in acollateral pro- 
ceeding. It cannot be invoked to validate a probate sale attacked for fraud 
charged against an administrator and the purchaser, both of whom are made par- 
ties in a direet proceeding by certiorari, when the record, unexplained, contains 
intrinsic evidence of the fraud, and the parties to the alleged fraud, being befor2 
the court, offer no explanation. 

2. See the statement of this case for circumstanc’s, apparent of record in probate 
proceedings, held sufficient on their face, when unexplained, in «a proceeding by 
certiorari where all the parties were before the court, to authoriz? a judgment de- 
claring fraudulent an administrator's sale. Herndon v. Heirs of Kuykendall, 341. 

PROMISSORY NOTE. See ApmrnistRATOR’s Sate, 2. ArracuMment, Il. NeE- 
GOTIABLE Notes. Susproeatron, l-4. Venpor anp VENDEE, 5. 

1. The fact that the assignment of one of several promissory notes, all of which 
constituted a vendor's lien on land, was first made, confers on the holder no tight 
to have priority of payment out of the proceeds of the sale of the incumbered 
property. Wooters v. Hollingsworth, 571. 

2. Salmon ec. Downs, 55 Tex., 243, approved. Id. 

3. Though at common law no suit could be maintained on a transfer to two 
persons of a part only of a note, with a reservation of the balance of the instrument 
to the original payee, yet in our courts, where the rules as to joinder of parties and 
causes of action are very liberal, and where there is no distinction observed in the 
assertion of rights between lega! and equitable claims, an where the parties, as 
in this case, have a lien on a part of the note, and also seek in chancery the fore- 
closure of an express lien on certain real estate, by which the payment of the note 
is secured, it is held that the suit in its present form can be maintained under our 
former decisions. Goldman v. Blum and Heidenheimer, 630. 

4. Cases referred to in support of above: Sta hely v. Pierce, 28 Tex., 623; Moore 
e. Minerva, 17 Tex., 20; Faulk v. Fauik, 23 Tex., 653; Lanes ev. Squyres, 45 Tex., 

383. Id. 
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PROMISSORY NOTE —continued. 


5. The death of the maker dispenses with the necessity of giving the notice 
required by the deed of trust before a foreclosure could be had in cases like the 
present. Jd. 

6. The etfect of the partial indorsement of the instrument in question, together 
with the other stipulations in the agreement on the back of the note, placed there 
at or before its execution, was to deprive the instrument of its negotiable charac- 
ter, notwithstanding the ordinary negotiable words appear on the face of it In 
order to determine its character the whole instrament must be construed together, 
as well the words on the back as on the face of it. Authorities and cases on this 
point examined, Jd. 

7. All the written instruments executed at or about the same time that the 
note and deed of trust in question were made, together with the rough notes and 
memoranda made at the time when the matter was still pending, are competent 
evidence to go to the jury for the purpose of arriving at and understanding the true 
intent and purpose with which the note in question was executed. Such evidence 
cannot be used to vary or contradict or alter the note, but may be used to show 
the intent of the parties in executing it. Jd. 

8. The rule of evidence in Wells v. Fairbanks, 5 Tex., 584, on this point, cited 
and approved. Jd. 

9. What was said and done by the parties while the business was being ar- 
ranged, and the transaction was then Cepending, is admissible as part of the res 
geste, and is calculated, in the absence cf direct evidence, to shed light on the 
real character of the transaction. Jd. 

10. The cases of Lindsay v. Price, 33 Tex., 282, and Frank v. Kaigler, 36 Tex., 
305, not overruled, and the difference between them and the present case noted. 
Id. 

11. Case of Knight v. Holloman, 6 Tex., 162, considered in connection with 
the word ‘‘assign”’ as used in the second section of the act of 25th of January, 
1840. Id. 

12. Authorities cited to the effect that though an agreement may have the form 
of a promissory note, and have the conventional terms that ordinarily invest such 
instruments with the character of negotiability, yet if such negotiable words are 
limited or qualified by any contemporaneous stipulations in the body of the note or 
on its back, such conditions or limitations form a substantive part of the agree- 
ment, and may, and often will, as in this case, destroy its negotiability. Jd. 


PUBLIC BUILDINGS. See Constirutionat Law, 2. Sratrures Consrruen, 14. 


PURCHASER. See ApministTrator’s SALE, 1, 2. Community Property, 2. 





Contract. Drrep. Fraup, 17. Homesteap, 1. Separate Prorerry, 1. 
SuHerirr’s Sate, 1. Srarures Consrruep, 1. VENDOR AND VENDEE. 

1. A letter from the mortgagees authorizing the mortgagor to sell for cash did 
not give authority to barter, and a purchaser would be chargeable with notice of 
the extent of the power. Griffith d} Wedge v. Morrison et al., 46. 

2. In asuit for the land by such purchaser under execution, issued under a judg- 
ment against the vendee, obtained in a proceeding to which the vendor was not a 
party, the purchaser made no tender of the unpaid purchase money due on the 
notes. Held, that there was no error in excluding his judgment when offered in 
evidence. McKelvain v. Allen, 383. 

3. Dunlap’s Adm’r v. Wright, 11 Tex., 597; Baker ». Ramey, 27 Tex., 59; 
Peters v. Clements, 46 Tex., 114; Baker ». Clepper, 26 Tex., 629, and Baker v. 
Compton, 52 Tex., 261, approved. Id. 
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PURCHASER IN GOOD FAITH. 

1. A claim under the statute by a defendant sued for land, that he had made 
permanent and valuable improvements thereon, cannot be regarded when there is 
no evidence that he ever paid anything for the land, or received a deed therefor, 
and when he was informed of the controversy which jeopardized his possession be- 
fore improving the land. Morrill v. Bartlett, 644. 


QUAERE. See Return or ServIceE, 2. 

1. Quere, was a certificate of the acknowledgment of a deed before the clerk of 

the county court who was to record it, required, by the law in foree in December, 
¥ 1858, to be under the seal of the county court? Waters v. Spofford, 115. 

2. The registration, in 1855, of a deed, authenticated in 1838 by the county 
clerk, without the seal, was at all events good, by force of various validating acts 
of the legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 

“5022. Td, 

3. When suit is brought against the obligors in a bond for breach of contract, 
and the breach resulted from an act of the agent of the obligors which was in 
itself a crime, guere whether that fact would authorize the bringing of the suit in 
the county in which the crime was committed, but in which none of the parties 
resided, under the seventh exception of art. 1423, Pasch. Dig. McRea v. Me- 
Williams, 328. 





RAILWAY COMPANY. See Insunerron, 11. Sratrures Consrruen, 22. 

1. A railroad company is responsible for an injurv to a child trespassing on its 
track, where the injury might have been prevented had the employees of the com- 
pany used ordinary care in keeping an outlook. T. d& P. R’y Co. vy. O'Donnell, 27. 

2. See this case for circumstances under which the court regarded it as unnecés- 
sary to express any opinion as to how far the negligence of the mother, or person 
left in charge of the child by the mother, should be imputed to the infant. Jd. 

3. Railway companies, independent of the act of 1879, and before its enactment, 
were, in the transportation of freight, subject to the following rules: 

1. They were held to the strictest impartiality in the conduct of their business, 
in withholding all privileges or preferences from one customer which were not 
extended to all others. 

2. But the above rule is subject to the qualification, that where a rate of freight 
is reasonable for all customers, contracts for a less rate might be made in special 
cases, when, under all the circumstances, the discrimination is reasonable and 
just. 

3. The discrimination must not subject others to unreasonable disadvantages, 
nor must it be made in order to give one individual a preference to the disadvan- 
tage of another; or one to give preference and advantage to one locality to the 
prejudice of another locality. 

4. A mere discrimination in favor of acustomer was not unlawful unless it was 
an unjust discrimination. H. d 7. C. R’y Co. v. Rust & Dinkins, 98. 

4. A charge which made the liability of a railway company depend on the single 
question of inequality of the rate of freight charged to plaintiff as compared with 
the rate charged to certain other specified persons, irrespective of any and all other 
facts of the case, held error. Id. 

5. The representations of the agent of a railway company, made in the sale of 
lots at a depot town, as to the future location of the road with reference thereto, 
when made as inducements to the purchaser of a lot to contract therefor, become, 

when acted on in making the purchase, assurances and undertakings, which the 
road is bound to comply with. Greenwood vy. Pierce, 130. ; 

6. A purchaser misled to his prejudice by such representations, cannot, in an ac- 
tion for damages, recover the value of improvements made on the property 
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RAILW AY COMPANY — continued. 





















bought; such damages would be too remote. The measure of damages would be 
the difference, ordinarily, between the contract price and the actual value of the 
property. Id. 

7. A wholesale merchant at Galveston, learning of the insolvency of a firm to 
whom he had shipped goods by rail, notified the railroad agent at their point of 
destination of his purpose to stop the shipment in transitu, who replied that the 
shipment would be protected. Afterwards, and before the arrival of the goods, 
the purchasers assigned the bill of lading without consideration to their attorney, 
and gave him a written order on the railway agent at an intermediate station for 
the goods. The attorney then intercepted the shipment before the goods reached e 
their destination at the way station, remarked them in the name of a fictitious 
firm, effaced from the cases the name of the original purchaser, and reshipped the 
goods thus marked to their original destination, where they were delivered to the 
original purchaser. In a suit by the wholesale merchant against the railroad com- 
pany and the attorney, held, 

(1) A charge to the etfect that to make the attorney liable it must be shown that 
he was acting, not as agent for the insolvent customer to whom the goods were 
shipped, but for himself, was error. 

(2) The attorney having assumed the apparent ownership of the goods, for the 
purpose and with the intention of committing a fraud upon the creditor, could not 
be heard to deny his liability to him for the loss thereby sustained. 

(3) Such acts are foreign to the duties of an attorney. 

(4) The statute recognizes no such officer as ** general freight agent,’’ and serv- 
ice of citation on the station agent having control of freights of the railway com- 
pany at the point of destination of the goods, was service on the company. Notice 
to such an agent of stoppage in transitu was notice to the company. 

(5) Under all the facts of the case, the question of good faith on the part of the 
agents of the company should have been submitted to the jury with appropriate 
instructions. Poole v. H. & T. C. R’y Co., 154. 

8. One accepting employment from a railway company to assist in operating 
trains is bound by an established usage or custom of the company in regard to the 
duties required of him. If the usage in a particular case imposes on him a duty 
extra hazardous, and in its performance he sustains injury, the burden is on him 
to show that the existence of the established usage had been concealed from him 
by the company. Watson vy. The H. d T. C. R’y Co., 434. 

9. The duty of removing damaged cars to the repairing shops of a railway com- 
pany may be imposed on any employee who will assume the risk. If a brakeman 
accepts service from a company whose usage and custom it is to require of its 
brakemen to couple defective or broken cars, so that they may be removed 
for repairs, he will be held to have assumed the risk incident to such employ- 
ment. Id. 

10. A charge of the court which in effect assumed as matter of law that the 
placing of a car on a side track, or marking on it “ out of order,’’ was sufficient to 
charge an ordinary man engaged in coupling it with notice of its damaged condi- 
tion and the consequent extra risk of coupling it, held error. Id. 

11. A brakeman on a railway, injured by coupling a damaged car, cannot secure 
exemption from the consequences of a custom which required the car to be marked 
“out of order,’’ which was done in the particular case, by showing his inability to 
read. Id. 

12. Suit was brought in trespass to try title against a railway company, and to 
recover damages for destruction of fences and orchards, for fencing in twenty 
acres, and other items of damage, with prayer in the alternative, Ist, for restora- 
tion of the premises, for damages and injunction; or 2d, that if the railway company 
was entitled to have condemned a right of way, that it be set aside by metes and 














RAILWAY COMPANY —continued. 





bounds. The plaintiff, it was shown, had conveyed by deed a right of way over 
the land tothe company. Held, 

(1) The admission of evidence showing the depreciation of the value of the en- 
tire property by reason of the location and construction of the road, connected 
with the fact that the greater part of the charge related to the condemnation of 
the right of way and measure of damages in such cases, all of which resulted in 
an inconsistent verdict, was error requiring a reversal of the judgment. 

(2) The court should have charged the jury (the grant of a right of way being 
shown) that no damages could be recovered, either for the use of that right of way 
or for the depreciation in value of other land of appellees, or for any inc venience 
to which plaintiff might be subjected, provided the same did not result from the 
want of due care and skill in the location and construction of the road. H. & E. 
T. R’y Co. vy. Adams et al., 476. 


REGISTRATION. See CHarret Morreaces, 1. Estrorretn, 2. 


1. Under art. 4993, Pasch. Dig., a mortgage of personal chattels having been 
recorded in the county where the mortgagor resided, and where the chattels were 
situate, this record was constructive notice to subsequent purchasers, even though 
the property were removed to another county, record in such other county not being 
necessary unless the mortgagor should also remove there. Griffith d& Wedge v. 
Morrison et al., 46. 

z. The record continued to operate as notice although the purchaser bought 
after the act of April 22, 1879, took effect. R.S., Appendix, pp. 15, 16. Jd. 

3. The five years’ limitation cannot be available to one who invokes it, unless 
the deed evidencing the claim under which he entered has been recorded; and it 
is not sufficient that some former deed in his chain of title has been so recorded. 
Porter v. Chronister, 53. 

4. Quere, was a certificate of the acknowledgment of a deed before the clerk of 
ihe county court who was to record it, required, by the law in force in December, 
1838, to be under the seal of the county court. Waters v. Spofford, 115. 

5. The registration, in 1855, of a deed, authenticated in 1838 by the county 
clerk, without the seal, was at all events good, by force of various validating acts 
of the legislature. Hart. Dig., arts. 2776, 2777, 2789; Pasch. Dig., arts. 5021, 
5022. Id. 

6. The grantee in a deed, authenticated for record by proof of the handwriting 
of the grantee and a subscribing witness, was competent to make the affidavit re- 
quired by the statute, that these parties were dead, or their residence out of the 
state or unknown. Hart. Dig., art. 2792. Id. 

7. See this case for authentication held sufficient, notwithstanding an apparent 
discrepancy in names. Jd. 

&. An objection to the authentication of a deed because of a discrepancy of 
names is not entitled to favorable consideration when first made in a motion for 
new trial. Id. 


REHEARING. See Sratrement or Facts, 15. 


RES ADJUDICATA. See Jupament, 8, 9. 


RES GEST2. See Promissory Nore, 9. 


RETURN OF SERVICE. 








1. In a proceeding or cross-bill to set aside a judgment by default in favor 
of a party who fraudulently procured the record to show service, parol evidence 
contradicting the officer's return will be heard. Randall y. Collins, 251. 

2. Quere by the court: Is such evidence admissible when the judgment plaint- 
iff was innocent of conniving at or procuring the false return? Jd. 
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RETURN OF SERVICE —continued. 
3. The evidence contradicting the return must be clear and satisfactory. Id. 
4. See this case for evidence held sufficient. Jd. 
5. The error is in matter of law where a verdict is based on such insufficient 
evidence, and a third verdict will beset aside. Jd. 


RULES OF COURT. See Srarement or Facts, 9. 

1. In preparing a statement of facts for appeal, the statute (R. S., 1577-79) 
must be complied with. When the statement of facts is not made up, signed and 
filed during the term, it must be made up, signed and filed within ten days after 
the adjournment of the term, and the record must show an order made during the 
term which permits the filing after its adjournment. No provision is made by 
statute for any relaxation of its requirements on this subject for any reason or 
excuse whatever. McGuire v. Newbill, 314. 

2. A statement of facts not made up, signed and filed as required by statute, will 
on motion be stricken from the record. /d. 

3. A certificate of a district judge contained in a transcript, that he made an 
order during the term authorizing a statement of facts to be made up, signed and 
filed in vacation, at a time not to exceed ten days after the adjournment of the 
term, cannot be regarded. The supreme court can look alone to the proceedings 
of the district court to learn what it has placed on its minutes, and it can only 
show what orders it bas made by seeing them incorporated in the record. Id. 


SALARY.- See Crtres anp Towns, 1. 

SALE. See PowER or ATTORNEY, 2. 

SCHOOL LANDS. See Constrrutronat Law, 3. 
SCIRE FACIAS. , 


1. A proceeding to revive a judgment by scire facias is not a new suit, but a 
continuance of the one in which the judgment was obtained, and the proper venue 
of it is in that county. Masterson v. Cundiff, 472. 

2. A scire facias may be sued out on a judgment which, though not dormant. 
has lost its lien. Jd. 


SECOND SUIT. See Trespass to Try Trrie, 2, 13. 


SECONDARY EVIDENCE. 

1. A party claiming title to land through a lost deed, testified that he saw it 
executed in 1858; searching for it in 1869, when, for the first time, he became in- 
terested from having married one having interests under it, he found it amongst 
the papers of one who had been county clerk. He delivered the deed to another 
person to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This person afterwards died, and his 
papers came into witness’ possession; he looked through them to ascertain the 
condition of his estate, and though not looking specially for the lost deed, knew 
that it was not among the papers of the deceased party to whom he had intrusted 
it, and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was sufficient to admit secondary evidence of its contents. 
Parks v. Caudle, 216. 

2. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was preserved, 
after the lapse of twenty years a general description of the property conveyed 
and of the substance of the deed is all that can be required. Jd. 

SEPARATE ACKNOWLEDGMENT. 

1. In a suit by the husband and wife to recover property occupied by them as a 
homestead at the time of its conveyance, in which they sought to set aside their 
deed on the ground that the certificate of the notary to the wife’s separate ac- 
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SEPARATE ACKNOWLEDGMENT — continued. 
knowledgment, which was formal in its terms, was in fact untrue as to such sepa- 
rate acknowledgment, and also as to her privy examination, and the making of 
the explanation of the contents of the deed, as required by law, it was also charged 
that a fraudulent combination to swindle and deceive the wife existed between the 
notary public and the purchaser. Held, 

(1) A charge of the court to the effect that the certificate of the officer to the 
wife’s separate acknowledgment, made in compliance with the statute, is not con- 
clusive of the facts certified to, but may be attacked by the wife, even though the 
purchaser had completed the purchase innocent of fraud, and ignorant of any 
wrong or neglect on the part of the officer, was error. Davis v. Kennedy, 
516. 

2. Hartley v. Frosh, 6 Tex., 208; Shelby v. Burtis, 18 Tex., 644; Wiley v. Prince, 
21 Tex., 637; Willianis v. Pouns, 48 Tex., 146, and Kocourek v. Marak, 54 Tex., 
205, approved. Id. 

3. The wife cannot impeach for fraud the certificate of her acknowledgment to 
a deed when the same is in conformity to the requisitions of the statutes, and when 
there is an adequate consideration paid to support the deed, if the purchaser 
neither participated in the fraud or had knowledge of its existence. Id. 


SEPARATE PROPERTY. See Deep or Trust, 1. 

1. A married woman brought suit, in which her husband refused to join, against 
purchasers of a tract of land sold at public sale by the assignee in bankruptcy of 
ner husband as the property of the bankrupt. She alleged that the land, though 
originally purchased and conveyed to her husband, was paid for in part with her 
separate funds inherited from her father, and held in trust under his will by her 
husband for her benefit. She sued to establish her title, and for partition between 
the purchasers at the bankrupt sale and herself, asking that an interest in the 
land should be set aside to her, which should bear the same ratio to the entire 
tract that the amount her separate property contributed to the estate did to the 
entire purchase money. Held, 

(1) Purehasers with notice at a bankrupt sale made under bankrupt proceedings 
against the husband, could acquire no right to the wife's equitable .interests in the 
land. 

(2) After the refusal of the husband to join his wife in the suit, she was enti- 
tled to sue alone. 

(3) Public notice given at the bankrupt sale that the wife claimed an interest in 
the land, and that whoever purchased it bought subject to that interest, charged 
the purchaser with notice of the character of her title. 

(4) The allegation in the wife’s petition that her husband held a specified 
amount of money as a trust fund for her benefit, obtained by him under a trust 
created by her father’s will, was a sutticient description of the trust. 

(5) The fact that a rural homestead, situated on the tract of land sold, was re- 
served and set aside to the husband for the family at the bankrupt sale, could not 
affect the wife’s right to have full satisfaction of her trust funds invested in the 
entire tract of land out of the remainder of the tract sold. 

(6) A decree allowing the purchasers at bankrupt sale the benefit in partition 
of all their improvements made since their purchase, by crediting them with their 
value on rent due the wife for use and occupation after their purchase, was not 
error of which the purchasers could complain. 

(7) A decree partitioning to the wife such a proportion of the entire tract sold 
as the amount of trust funds invested bore to the entire original purchase money 
paid by the husband, was proper. John v. Battle, 591. 


SERVICE. See Jupement, 17. Rartway Company, 7. 
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SET-OFF. 

1. In trespass to try title, it was ascertained on the trial that the defendant, 
against whom judgment was rendered, was indebted to the plaintiff on account of 
damage done him, in a larger amount than the sum of a debt for money loaned 
by defendant to the plaintiff. Held, that the decree of the court canceling the 
debt owing the defendant by an appropriation of the damage due the plaintiff, in 
so far as it was necessary, was not cause for reversing the judgment. Sanchez v. 
Ramirez, 310. 

2. See opinion in this case for a counterclaim for damages founded on a cause of— 
action arising out of an account sued on, and so intimately connected therewith as 
to allow it to be set off against the account under art. 650, R.S. Goodhue v. 
Meyers & Co., 405. 

SETTING ASIDE FORMER JUDGMENT. See PLeapre, 13. 
SHERIFF. See Rerurn or Service, 1-5. 
SHERIFF’S RETURN. See ArracuMent, 3. 

1. The valuation of goods, as fixed by the officer in his return upon a writ of 
injunction, is not conclusive on the party claiming ownership. Friedlander v. 
Ehrenworth, 350. 

SHERIFF’S SALE. See Execution Sate. 

1. When process based on a judgment for the sale of land was issued on the 
application of an intervenor, and under it the land sold without notice to the 
plaintiff, who under the judgment was interested with the intervenor in the pro- 
ceeds of sale, held, 

(1) When, under such circumstances, the intervenor made representations at the 
sale tending to prevent competition in bids, and the land sold for greatly less than 
its value (the sum realized being only enough to satisfy the judgment in favor of 
intervenor, who by its terms was entitled to priority of payment), a judgment set- 
ting aside the sale will not be disturbed. 

(2) In the absence of fraud in the purchaser, he was entitled to have refunded 
him the amount paid by him on his bid. 

(5) See the opinion for facts which did not justify a refusal to refund the money 
paid by the purchaser at the sale thus set aside. Elam v. Donald, 316. 

2. While mere inadequacy of consideration will not of itself authorize the an- 
nulment of a sheriff's sale, yet when the price paid 1s grossly inadequate, the sale ° 
will be closely scrutinized, and slight additional circumstances will suttice to set it 
aside. Atchison v. Owen, 610. 

SLANDER. 

1. Plaintiffs charged, in an action for slander, that defendant had uttered and 

published words concerning one of them (the wife of co-plaintiff), imputing to her 
a want of chastity, stating the language, by reason whereof she, being poor, was 
refused employment and civil treatment; that being a boarding-house keeper, her 
boarders left her house by reason of the publication of the alleged slander, and 
that other persons refused to patronize her as a school teacher for the same cause. 
Held, ( 

(1) Words imputing a want of chastity toa female are not actionable per se, 
but special damages must be alleged as resulting therefrom. 

(2) It was not necessary to give in the petition the names of those who refused 
the plaintiff civil treatment, of the boarders who left her house, or the names of 
those who refused to patronize her school; this was matter of evidence, not re- 
quired to be pleaded. 

(3) The charge of the court, as applicable to the case (as contained in statement), 
was correct. 

(4) The word “ injury,’’ used in the charge instead of “damage,” could not 
have misled the jury. oss vy. Fitch et al., 148. 
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SPECIFIC PERFORMANCE. See Execurory Conrracr. Lacues, 3, 4. 


STALE DEMAND. See Possgsston, 3. Trespass To Try Tire, 1. 


1. No conclusion adverse to the legal title of the true owner of land can be 
drawn from the fact that, after his title is perfected, he refrains for a long period 
of years to take corporeal possession of it. Murphy v. Welder, 235. 

2. One’s title to land in law draws to it the possession, and the constructive 
possession remains with the owner of the fee until some hostile act amounting in 
law to an act of ouster destroys the character of possession. Id, 


STATEMENT OF FACTS. See Practice 1x Disrricr Court, 3, 5. Pracricr 


IN SUPREME Court, 17. 

1. The power of a district judge to authorize a statement of facts to be made 
up, signed, and filed in vacation, must be exercised by an order made up and en- 
tered upon the record during the, term, and the time allowed cannot exceed ten 
days after the adjournment of the term. J. & G. N. R. R. Co. v. Scott, 187. 

2. Counsel are not bound to take notice of a verbal annourfcement made by a 
district judge of his intention to extend the time beyond ten days. Id. 

3. A district judge has no power, after the adjournment of a term, to authorize 
or require a district clerk to receive a statement of facts not really signed within 
ten days after the adjournment of the term, to file it as of a date within ten days 
after the adjournment. Id. 

4, See opinion for suggestions as to the course which should be pursued by coun- 
sel in the preparation and submission to opposing counsel of a statement of facts, 
when prepared after the adjournment of the term. Id. j 

». In preparing a statement of facts for appeal, the statute (R. S., 1377-79) 
must be complied with. When the statement of facts is not made up, signed and 
filed during the term, it must be made up, signed and filed within ten days after 
the adjournment of the term, and the record must show an order made during the 
term which permits the filing after its adjournment. No provision is made by 
statute for any relaxation of its requirements on this subject for any reason cr 
excuse whatever. McGuire v. Newbill, 314. 

6. A statement of facts not made up, signed and filed as required by statute, 
will on motion be stricken from the record. Jd. 

7. A certificate of a district judge contained in a transcript, that he made an 
order during the term authorizing a statement of facts to be made up, signed and 
filed in vacation, at a time not to exceed ten days after the adjournment of the 
term, cannot be regarded. The supreme court can look alone to the proceedings 
of the district court to learn what it has placed on its minutes, and it can only 
know what orders it has made by seeing them incorporated in the record. Jd. 

8. The transcript shows that the statement of facts was made out by the judge 
trying the cause, he certifying that the counsel had “failed to agiee."* A motion 
was made, supported by affidavit, to strike out the statement of facts because ap- 
pellant’s counsel did not submit his statement of facts to appellee or his counsel 
for inspection, as required by art. 1577, R. 8. It being shown that the judge had 
in his possession appellee’s statement of facts when that of appellant was pre- 
sented to him, and that the statement of facts made up by the judge was made 
up purtly from each, the motion was overruled. S. & HE. Texas R’y Co. v. 
Joachimi, 452. 

9. The rules of court do not require more than one brief to be filed on the first 
day of the assignment. The others are in time if filed before the hearing of the 
cause. Id. 

10. When a cause is tried before the judge without a jury, in the absence of a 
statement of facts, the conclusions of fact made out and filed by the judge under 
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STATEMENT OF FACTS —continued. 


the statute must be regarded as embracing substantially the facts proved on the 
trial. Chance v. Branch, 490. 

11. When, from an inspection of the transcript, it appears that the statement 
of facts was signed by the judge and filed after the close of the term, it will be 
disregarded unless the record shows an order of court entered up during the term, 
allowing the statement to be made up and filed after adjournment. Ross v. 
McGowen, 603. 

12. The supreme court will not, as a general rule, revise charges given by the 
court below, when there is no statement of the facts in evidence brought up with 
the record. In such case it will be presumed that all evidence that could 
have been introduced under the pleadings to sustain the verdict was actually in- 
troduced; and if the charge is not so glaringly wrong, when considered in connec- 
tion with the pleadings and verdict, as to leave no doubt that the verdict was the 
result of an improper charge, it will not be revised. Jd. 

13. Armstrong v. Lipscomb, 11 Tex., 649, approved. Jd. 

14. An appellant will not be heard to complain of an error which resulted to 
his benefit, and which was against a party who failed to appeal. Jd. 

15. The supreme court will not, after the submission of a cause and after its de- 
cision, grant a rehearing and award a certiorari to perfect the record, when the 
motion to rehear is based on the defectiveness of the record, and when no excuse 
is offered to show why the defect was not discovered before the submission. Id. 

16. Davis v. McGehee, 24 Tex., 209, in which the above rule was acted on, ap- 
proved. Id. 


STATUTE OF FRAUDS. 


1. A creditor of an insolvent debtor, who, being in full possession of all the 
facts connected with a former transfer of the debtor’s goods to secure a preferred 
creditor, takes a deed of trust upon the goods which may remain after, from their 
sale, the trustee of the preferred creditor has discharged his trust by paying the 


preferred debt, is not entitled, in a contest between creditors involving the distri-, 


bution of the funds, to priority of payment over the preferred creditor. IJglehart 
v. Willis d Bro., 306. 

2. The mere fact that a creditor of an insolvent procures by a trust deed from 
him a preference over other creditors equally meritorious, and that the transfer 
effected by such deed has the effect of hindering or delaying other creditors in the 
collection of their just debts, and that it was so intended by the debtor, will not 
of itself, if the transaction is in truth bona fide on the part of the preferred cred- 
itor, necessarily vitiate the transfer. Id. 


STATUTE OF LIMITATIONS. See Lrurration. 





1. In trespass to try title the plaintiff set up a title inconsistent with one on 
which he relied in a former suit against the same defendant, for the same land, 
which former suit was prosecuted to final judgment for the defendant. Held, 

(1) The pendency of the first suit did not stop the running of the statute of 
limitations. 

(2) Nor is this rule varied by the fact that, pending the first suit, the plaintiff 
set up by amendment the title relied on in the second action, to which amend- 
ment a demurrer was sustained without exception thereto being taken by plaint- 
iff. Connoly v. Hammond, 11. ' 

2. Neither fraud alone, or ignorance of its existence, will stop the running of 
the statute of limitations; the ignorance which effects this result must be attended 
with such concealment of the fraud as to prevent its discovery by the use of rea- 
sonable diligence; and this applies also to cases of stale demand. Jd. 
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STATUTES CONSTRUED. See Arripavit, 3. Ancrent INstrUMENT, 4. AtT- 











TACHMENT, 13. CHANGE OF VENUE, 1. CrTIES AND Towns, 8. County 
Bounpaky, 5. ConstrruTionaAL Law, 3. Jurisprctron, 11, 12, 15, 16, 17, 22. 
LANDLORD AND TENANT, 5, 6, 7. NecotrasLe Notes, 1. PArtrnersuip, 3. 
Possession, 11, 12, 13, 14, 15. Pre-remprion, 1. Promissory Nore, 10. 
Rea@istRation, 1, 2. Wit, 3. 

1. Under art. 4993, Pasch. Dig., a mortgage of personal chattels having been 
recorded in the county where the mortgagor resided, and where the chattels were 
situate, this record was constructive notice to subsequent purchasers, even though 
the property were removed to another county, record in such other county not 
being necessary unless the mortgagor should also remove there. Griffith d&) Wedge 
v. Morrison et al., 46. 

2. The reedrd continued to operate as notice although the purchaser bought after 
the act of April 22, 1879, took effect. R.S., Appendix, pp. 15, 16. Id. 

3. Art. 2253, R. S., which makes the certificate of the commissioner of the gen- 
eral land office, of the existence of facts contained in papers, documents or records 
of his office, evidence, whenever the papers, documents or records would be, pro- 
vides for ex parte evidence, and should no! be construed to extend beyond the plain 
import of its language. That article does not authorize a certificate as to what has 
not been done in the land office; but when a copy of the record, document or paper 
is not given, the certificate should be confined to a statement of the fact or facts 
contained therein. Buford v. Bostick, 63. 

4. Construing the fifteenth section of the act of limitations of February 5, 1841, 
and the twenty-third section of the same act (Pasch. Dig., art. 5303), held, 

(1) Although a pre-emption claim might be, in the language of the act, such 
‘evidence or right to land, recognized by the laws of this government,’’ as would 
maintain trespass to try title, yet, until perfected, it is neither such title or color of 
title as can support limitation. 

(2) Such claim is not in terms within the statute, being neither that regular 
chain of title from and under the sovereignty of the soil which constitutes title, 
nor a ‘‘ certificate of headright, land warrant, or land scrip,’’ which constitute 
some of the statutory examples of color of title. Id. 

5. Creditors of the deceased husband may maintain a suit for conversion or 
waste of the assets of the estate, on a bond given by the widow as survivor, under 
art. 5494, vol. 2, Pasch. Dig. Green v. Raymond, 80. 

6. The printing press, type and cases needed in a printing office, and owned by 
the editor and publisher of a newspaper, were exempt from forced sale under the 
statute exempting “all tools and apparatus belonging to any trade or profession ”’ 
(Pasch. Dig., vol. 2, art. 5487). Jd. 

7. The wife who qualified under the statute as survivor, by filing inventory 
and bond under arts. 5494-5497, could do, with reference to the estate, without 
an order of court, whatever, if acting as regular administratrix, she could have 
done by virtue of such order. As such, she had the right to take in lieu of the 
one year's provisions allowed for herself and minor children, when the same could 
not be found in kind, its equivalent, and having received it, the creditors cannot 
call her to account for the manner in which she expended it. Jd. 

8. When such independent administratrix has exhausted the community assets 
before the presentation of a claim first known to her eighteen months after her 
qualification as such, she cannot be made responsible on her bond for a pro rata 
payment of such claim. Id. 

9. A party to a suit against heirs claiming the property through their deceased 
ancestor, is precluded under art. 2248, R. S., not only from testifying to state- 
ments made to him by the deceased, and to transactions between the deceased 
and himself, but also as to any such statements to or transactions between de- 
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STATUTES CONSTRUED — continued. 












ceased and third persons: and this although occurring at a time when the witness 
had no interest in such statements or transactions. Parks v. Caudle, 216. 

10. R.S., arts. 1387-8, 1401-5 and 1410, construed. Blum v. Wettermark, 125. 

11. A valid assignment for the benefit of creditors, under the act of March 24, 
1879, must convey all of the property, real and personal, of the debtor, except 
such as may be exempt from forced sale. If the assignment be by copartners, it 
must convey the firm property as well as the individual property of the members 
composing the firm. Donoho v. Fish Bros., 164. 

12. No title passes as against objecting creditors by a deed of assignment exe- 
cuted by copartners, which only purports to convey to the assignee the partner- 
ship property, and with the condition expressed that only such creditors shall 
receive benefit from the assignment as will join in a release of the debtors. A 
deed of assignment containing such a condition is only valid when it conveys all 
the property of the firm as well as that of the individuals composing it, except 
that which may be exempt under the constitution and laws from forced sale. If 
all the property, both of the firm and its individual members, be not conveyed, 
the deed presents no obstacle to an objecting creditor seeking to collect his debt by 
the usual process. Jd. 

13. Under the act of March 16, 1848 (Pasch. Dig., 1229), the county court had 
power to issue interest-bearing warrants in payment for the erection of a court 
house or other necessary public building. San Patricio County vy. McClane, 243. 

14. Construing art. VIII, sec. 9, of the constitution, and art. 1515, R. S., in so 
far as they refer to taxation for the erection and repair of public buildings, held, 

(1) The power to make an addition to a public building is included in a grant 
of power to erect and repair such building. 

(2) The object of the provisions in the constitution and statutes, authorizing the 
levy of a tax for public buildings, was to enable the different counties to provide 
suitable public edifices for the people, leaving it to the proper authorities to deter- 
mine whether this could best be done by erecting new houses, or repairing and 
adding to old ones. 

(5) A construction cannot be given to the laws conferring power to levy taxes 
for the “erection of public buildings,’’ which would limit the exercise of the 
power to the erection of new houses, when the object of the law could often be 
attained by erecting, at less expense, additions to public houses already built. 
Brown v. Graham, 254. 

15. There was no such privity between a landlord and the sub-tenant, arising 
merely from that relation, as would subject the sub-tenant to liability for the debt 
of the tenant from whom he has leased, to the landlord, there being neither privity 
of contract or of estate between them. Pasch. Dig., arts. 5027, 5028. Gibson v. 
Mullican, 430. 

16. The statute (R. S., art. 1563) which requires a bill of exceptions to be pre- 
sented for the judge’s allowance and signature during the term and within ten 
days after the conclusion of the trial, construed to mean that the presentation may 
be made within ten days after the date of the entry of an order overruling a mo- 
tion for new trial. In contemplation of the statute, the overruling a motion fora 
new trial is the conclusion of the trial. S. d& E. Texas R’y Co. v. Joachimi, 
452. 

17. The issuance of city warrants on account of expenses of a city, which do not 
exceed the current revenue derived from taxation, permitted by law to be levied to 
meet current expenses, and such other revenue as a city may have from other 
sources than taxation, cannot be said to be the creation of a debt prohibited by law 
unless a special tax be levied to meet the interest and create a sinking fund. 
Corpus Christi v. Woessner, 462. 
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STATUTES CONSTRUED — continued. 

18. Sec. 5, art. XI, of the constitution of the state, and art. 427 of the Revised 
Statutes, construed. Jd. 

19, An ordinance which practically prohibits the payment of any debt contracted 
before a specified time, unless in the discretion of the officer intrusted with the only 
fund from which payment can be made, he should see proper to make payment by 
compromise or otherwise, and this without reference to the justness of the debt or 
the condition of the city treasury, is not authorized by art. 372, R. S., and is void 
when passed by a city incorporated under the general laws of the state. Jd. 

20. Cities have power under the general laws (R. 8., art. 419) to issue to their 
creditors interest-bearing evidences of debt; bat when the city has an ample 
revenue outside of that which the law authorizes to meet current expenses, to meet 
such obligations, a special tax for that purpose would be without authority of law. 
Id. 

21. See opinion for facts under which it was held that a mandamus properly 
issued at the suit of the holder of a city warrant who had obtained judgment to 
compel the aldermen and officers of the city to pay over to him the surplus reve- 
nues of the city, over its current and ordinary expenses, at the end of each year, 
until his judgment with interest was satisfied. Also where an injunction properly 
issued restraining the aldermen and officers of the city from paying out any funds 
for purposes other than ordinary current expenses of the city government until a 
judgment was satisfied. Jd. 

2”. The lands granted to the I. & G. N. R. R. Co., under act of March 10, 1875, 
are exempt from taxation for the period mentioned in the act, even by counties, 
cities or towns which had aided by the donation of lands in the construction of that 
company's road. County of Anderson v. Kennedy, 616. 


STOPPAGE IN TRANSITU. See Arrorney, 1. Ratiway Company, 7. 


SUBROGATION. 

1. One who is induced to pay adebt secured by deed of trust, for the benefit of co-* 
partners who owed it, under circumstances showing that it was intended that he 
should be entitled to the benefit of the security afforded by the trust deed, will be 
subrogated to the rights of the original creditor before payment, and to the se- 
curity; nor is this right of subrogation affected by the fact that the trustee 
named in the trust deed executed a release to the original debtor at the time of 
payment. Dillon v. Kauffman d> Runge, 696. 

2. Neither was subrogation to the rights of the original creditor affected by the 
fact that a new note and a new deed of trust, embracing additional property, were 
executed after payment by one partner only, to him who advanced the money. 
The lien on the property hable for the original debt reaches back to the date of 
the original deed of trust, and remains through every change in the character of 

, the security, until the money advanced to satisfy the original debt is repaid, or the 
claim on the mortgaged property for its repayment is released, Til. 

3. The homestead right, acquired after the execution of a deed of trust, but be- 
fore the making of a new one, on the same property, to secure to a third party the 
repayment to him of money advanced to satisfy the lien, derives no protection from 
the constitution, but is subordinate to the subrogated lien of such third party. 
As against the rights of the subrogated lien holder, the wife of the debtor, ciaim- 
ing exemption from sale of a homestead, first designated as such after the original 
trust deed on the property was given, cannot be heard to complain of any disposi- 
tion of the property made by agreement between the debtor and subrogated cred- 
itor. , 

4. Shepperd v. White, 16 Tex., 163, and Clements ». Lacy, 51 Tex., 150, 
followed. Id. 
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SUPREME COURT. See Practice In SupREME CouRT. 


1. The supreme court has no appellate jurisdiction, except when the district 
court has rendered a final judgment disposing of the subject matter of contro- 
versy; and so long as a judgment of the district court remairs under its control, 
it is not that character of final judgment which can be made the subject of direct 
revision by the supreme court. Garza v. Baker, 483. 


SURETY. See Apministrator’s Satz, 1. Jurisprcrion, 19. Princrrat AND 



























Surety. 

1. In an action by heirs against the administrators on the estate of the ancestor 
and their sureties, and the sureties on a second bond executed under art. 1292, 
Pasch. Dig., it was alleged that a large sum of money, the amount not being 
known, was in the hands of the administrators when the second bond was executed; 
that large funds of the.estate were invested in railroad stock by one administrator 
while the first bond was in force, in connection with sureties on the second 
bond, before the same was executed, and in their own name, which were held as 
collaterals to indemnify the second securities from loss on their suretyship; that 
all the papers of the estate were lost, and though the amounts wrongfully con- 
verted under each of the two bons could not be stated, about $17,000 was con- 
verted under each bond. They prayed that the amounts of money wrongfully 
converted, for which each set of sureties were liable, might be ascertained, and for 
judgment for the railroad stock against the second set of securities, for an account, 
discovery and general relief. Held, 

(1) There was no misjoinder of parties or of causes of action. 

(2) A joinder of both sets of securities as defendants in one action was not only 
proper for the protection of those interested in the estate, but also for the adjust- 
ing of equities existing among the sureties themselves. 

(3) The joinder was proper to avoid a multiplicity of suit’. 

(4) The second set of securities were connected with the subject matter of the 
suit before their liability as sureties began, on account of their conversion of the 
assets of the estate; and also afterwards, in the wrongful appropriation of a trust 
fund, which not only the heirs may follow, but which the sureties on the first bond 
may follow for their own protection in adjusting liabilities between the two sets of 
sureties. 

(5) A bill of discovery, though unknown to our practice in Texas, e0 nomine, is 
practically given under the statute, and a resort to its provisions, so as to make 
the answers of each defendant under oath evidence in this case, approved. 

(6) The second set of sureties having, before their liability as such begun, 
wrongfully connected themselves with the subject matter of the suit, which was 
the property of the estate, are liable in connection with the sureties upon the first 
bond, without reference to the bond which they afterwards executed. 

(7) In ascertaining who are proper parties to a suit, it is not indispensable that 
all the parties should have an interest in all the matters in controversy; it will be 
sufficient if each party has an interest in some matters in the suit, and they are 
connected with the others. 

(8) One who improperly obtains from a trustee a part of the trust estate is a 
proper party to a suit against the trustee to enforce the purposes of the trust. 

(9) ‘The second set of sureties, holding the proceeds of funds thus invested in 
railway stock, on account of which funds in part the liability of the first set of 
sureties depends, cannot be permitted to appropriate the same in discharge of their 
own liability, to the prejudice of the first set of sureties. Lore v. Keowne, 191. 

2. The sureties on a mail contractor’s bond to the United States are responsible 
only to the government on a breach of the bond; their obligation as sureties is 
strictissimi juris, and they are not responsible to the citizen as sureties on such 
bond for a failure of their principal to deliver mail packages, whereby damage 
results. McRea v. McWilliams, 328. 
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SURPRISE. Sve Practice 1x Supreme Court, 8. 


SURVEY. See Bounpary. Estopret, 2. Grant, 1. Mistake, 1-5. 








1. A call in a survey for the line of another survey, which is an open line on 
the prairie at the point of intersection, will not yield to a conflicting call for dis- 
tance, when the location of the open line is certainly determined by natural ob- 
jects, marked lines, and fixed corners of abutting surveys; as where the open line 
is but the prolongation of a line called for in an adjoining survey, and which line 
of such adjoining survey starts from a corner consisting of a permanent natural 
object, and is a marked line on the proper course before it becomes an open line on 
the prairie. Fordtran v. Ellis, 245. 

2. Refusal to give a charge abstractly correct, but not applicable to the evi- 
dence, will furnish no basis for a reversal. Jd. 

5. The field notes of two surveys as recorded in the surveyor's office, and certi- 
fied to the general land office, were dated, one September 21, 1838, the other 
October 12, 1858, and yet the survey thus dated in September called to corner on 
a line of the survey dated in October. The certificate to each set of field notes as 
to the time of making the survey was, that it was made ‘‘since the first day of 
February preceding and according to law. Held, 

(1) The refusal to give a charge predicated on the assumption that the field notes 
of date September 21, 1838, were the notes of a survey made on that date, was 
not error: 

(2) The dates tended, if at all, only in the remotest degree, to indicate that the 
surveys were then made, in view of the language of the surveyor’s certificate, 
coupled with evidence that surveys older than either date called for the survey 
dated in September. Jd. 

4. The congress of the republic of Texas passed an act in 1845 requiring the 
owners of land in San Patricio county, whose lands had not been correctly marked 
and designated, to have them resurveyed within two years. The owner, of a 
Spanish grant, after the two years had expired, had his land resurveyed in 1848, 
the corners marked on the ground, and the resurvey recorded in the book of re- 
surveys in the county surveyor's office, and delineated on the map. In a suit 
between the vendee of that owner of the grant and a patentee under recent loca- 
tion, claiming, under patent from the state, land outside of the limits of the grant 
according to the resurvey, but claimed by the vendee to be within the calls of the 
original grant, held, 

(1) That the vendee-under the grant, claiming in privity of estate to the owner 
of the Spanish grant, who marked and recorded his boundaries, was estopped from 
averring as against the subsequent locator that other and different lines than those 
marked and recorded inclosed the land. 

(2) This case distinguished from Love v. Barber, 17 Tex., 11, and Saunders v. 
Hart, 57 Tex., 8. 

(3) The surveyor making the resurvey will be presumed to have done his duty. 

(4) The record of the resurvey, showing that the work was done at the instance 
of the owner, gave notice to the world of the extent of his claim. 

(5) The resurvey and map of the old grant remaining in the office for over thirty 
years before the location on which the patent issued, showed an acquiescence in 
their correctness by the owner of the grant and his vendees. 

(6) The record of a survey, when properly made in the surveyor’s office, is notice 
to the world of the lines and boundaries claimed by the owner of the land. Timon 
v. Whitehead, 290. 

5. A call for a common line between two surveys and for common corners, will, 
when they are plotted on the county map by the surveyor who surveyed both, as 
contiguous surveys, control a call for distance. Morrill v. Bartlett, 644. 

6. One of such surveys called for the line of the other at one thousand four hun- 
dred and seventy varas, when the true distance was one thousand seven hundred 
Vou. LVIII—51 
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SURViY — continued. 


and eighty-two varas, being an excess of three hundred and twelve varas. - A sub- 
sequent locator acquired no rigitts by location, survey and patent of the excess, 
and this though the call of the old surveys for a common line and common cor- , 
ners hal been omitted in the patent through mistake, when appearing in the field 
notes of the survey returned to the general land office, and of record in the county. 
Id. 

7. A mistake in tine description of land as given in a patent therefor may be 
corrected by the field notes of the survey as actually made on the ground, in con- 
nection with the map thereof required by statute, as they appear among the rec- 
ords of the county and in the general land office. Id. 

8. A call for an old marked line established on the ground, when the survey 
which calis for it-was made, will control a call for distance. Woods v. Robinson, 
655. 

9. Where a survey calls for adjacent grants that bound it, without dispute, upon 
four or more sides, and where five of the corners of such survey are established, 
the boundaries of such survey must be determined by the calls for the previous 
adjacent grants, and by a line run so as to establish the sixth and last corner as 
called for in the grant, and from that corner run the closing lines, disregarding 
both course and distance, if absolutely necessary, so as to embrace wi hin the lines 
of the patent all of the land lying between the adjacent surveys called for in the 
patent as constituting the outer boundaries of the grant. Jd. 

10. A call for a corner which is ascertained by marked lines intersecting at such 
corner, will prevail over a call for distance. Buford v. Gray, 51 Tex., 331, fol- 
lowed. Id. 


TAXATION. See Comprrouier, 1. ConstituTtionaL Law, 2. Liarration, 17. 





1. A failure to prove payment of taxes for any year of the five years’ possession 
ander a deed recorded will be fatal to the defense of limitation under the five 
years’ statute. Murphy v. Welder, 255. 

2. The legislature, by act of March 11, 1875, attached a portion of Trinity 
county to Polk county, and inserted in the aet the following proviso: ‘provided, 
the citizens in said detached portion of Trinity county shall pay ther pro rata 
portion of the county indebtedness up to the date of the passage of this act."’ In 
a suit-brought by Trinity county against Polk county to recover the pro rata por- 
tion of the indebtedness of Trinity county alleged to be owing by the c.tizens 
living in the detached territory, and in the alternative to recover the territory, 
held, 

(1) At the time of the passage of the act the control of the legislature over 
county boundaries was absolute, though such power under the constitution no 
longer exists. 

(2) The act should be construed as it would be if the word provided were omit- 
ted from the act. 

(3) The detached territory became absolutely and unconditionally a part of Polk 
county upon the approval of the act, and this without reference to whetier the line 
by which the act designated the detached territory was actually run upon the 
ground or not. 

(4) Trinity county could not recover back the detached territory, nor the amount 
levied and collected by Polk county upon the subjects of taxation therein. 

(5) Nor could it recover from Polk county a pro rata of the debt of Trinity 
county, or cause Polk county to levy and collect a tax on the property in the de- 
tached territory to pay any portion of the debt of Trinity county. 

(6) The action could not be maintained, but the judgment awarding an execu- 
tion against appellant for costs was error. T'rinity County v. Polk County, 321. 

3. On April 1, 1878, the commissioners’ court of Galveston county passed an 
order providing for the registration of all scrip issued prior to the 18th day of 
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TAXATION — continued. 
April, 1876; that the same, when registered, should bear eight per cent. interest 
from that date, and that such scrip should not be receivable for taxes. On the 
Ist day of February, 1880, an order was passed by the same court, levying, among 
other county taxes, one of three cents on the one hundred dollars’ valuation, for 
the payment of registered warrants. Held, 

(1) The order providing for the registration of county scrip, making the same 
bear interest from date of registration, and that it should not be received in pay- 
ment of county taxes, was not void. 

(2) The tax of three (3) cents on the one hundred dollars’ valuation, thus levied, 
was valid. Davis v. Burney, 364. 

, 4. It was the purpose of the city charter of the city of Galveston, and of its or- 
dinances on the subject, to make the cost of the local improvements in the con- 
struction of a sidewalk a lien or charge on the lot adjoining, the coll-ction of which 
could be enforced by a sale of the property. Lufkin v. Galveston, 545. 

5. Art. XVI, sec. 50, of the state constitution makes no difference between the 
homestead and any other real property as to its liability to be sold for taxes that 
may be due on it; nor does it draw any distinction between general and special 
taxes to which it may be subject. Id. 

6. The homestea:l is not protected by the constitution from forced sale for law- 
ful taxes that may be due on it. While that instrument throws the most ample 
protection around the homestead, it clearly intends that in return it shall bear its 
just proportionate share of the burdens imposed by government, and it is liable, 
as other real property, to all taxes, state, county or municipal, that are justly and 
lawfully laid on the property of the citizen. Td. 

7. In a suit for the collection of taxes, when the regularity of the assessment of 
the taxes was conceded by the defendant, the plaintiff was not required to make 
proof as to the details of the assessment. Id. 

8. The power of the legislature to authorize a municipal government to levy a 
local tax without prescribing some just and equitable rule of apportionment, 
though discussed in this case by counsel, was not decided, because the question 
wus not before the court in such form as to justify its decision. Jd. 

9. The act of April 18, 1879, in so far as it attempted to au horize a collector of 
taxes to collect in the manner and under the circumstances therein specified the 
sum of $25 section for each section of public school lands inclosed, from the 
person inclosing or controlling it, is unconstitutional. McFadden v. Longham, 
579. 

10. While the enforcement of a valid tax, by whatever metiod, does not con- 
stitute a taking of property without due process of law in the sense of the consti- 
tution, and is not a taking of private property for public use -vithin the meaning 
of that instrument, it is not within the’ power of the state to collect under arbi- 
trary and ex parte proceedings, as a tax, a sum of money which the statute declares 
shall be paid by the occupier of school lands as rent. Id. 

11. The lands granted to the L & G. N. R. R. Co., under act of March 10, 1875, 
are exempt from taxation for the period mentioned in the act, even by counties, 
cities or towns which had aided by the donation of lands in the construction of 
that company's road. Andersen County v. Kennedy, 616. 


TAX COLLECTOR. 
1. By the twenty-third section of the act of August 21, 1876 (TR. S., art. 4762), 
the tax collector is required to pay over to the county treasurer, reserving his com- 
' missions, whenever he has collected as much as $500. A judgment against a de- 
faulting tax collector should recite the date from which interest allowed is 
calculated on public money collected. Timon y. Sun Patricio County, 263. 


TAX DEED. See Dern. 
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TELEGRAPH COMPANIES. 

1. A telegraph company received a’message from a banking house acting as 
agent of the plaintiff, directed to another banking house in New Orleans, to pro- 
tect his note then about to mature. The pr.ce of repeating the message was paid 
as demanded by the regulations of the company. The message never reached its 
destination, nor could it ever be traced beyond a town in a county adjoining the 
one from which it was sent. There was no testimony showing that the company 
was negligent in selecting competent employees, or that the facts above stated 
were ever communicated to any of its general officers, or that the company ever 
approved the conduct of the operator who undertook to transmit the message. 
Held, 

(1) The delivery of the message to the operator, and his receipt of the same 
and of the price charged for transmitting it, constituted a contract between the 
bank that sent the message for the use of the plaintiff and the telegraph com- 
pany. 

(2) The duty of the operator who transmitted the message was to inquire after 
it, and if necessary, to repeat it. His failure to do this was negligence which sub- 
jected the company to such actual damages as the plaintiff sustained from a fail- 
ure to deliver the message. 

(3) In such case the measure of damages would not be limited to the stipulated 
damages contained in the printed forms of the company providing for a repeated 
message, but would include the actual injury, if any, sustained by the plaintiff 
through the non-delivery of the message. 

(4) Such injury would in a proper case embrace the damage done to the credit 
and standing of the plaintiff as a merchant. 

(5) The corporation was not liable for exemplary damages. 

(6) To make the defendant company liable: for exemplary damages, the act 
complained of must have been done with its authority, either express or implied, 
or such act must have been subsequently adopted by the company. 

(7) The issue of exemplary damages should not have been submitted to the 
jury. W.U. Telegraph Co. v. Brown, 170. ‘ 

2. One sending a telegraphic message is charged with notice of the printed con- 
ditions of the blank form on which his message is written. Womack vy. The W. 
U. Tel. Co., 176. 

5. A telegram was written and delivered to a telegraph company at Marshall, 
Texas, to be sent to New York, as follows: 

“S$. M. Swenson, Son & Co., 80 Wall Street, New York: 

“Tf not already, close out my Decembers. Buy four hundred May deliveries. 
Answer. Joun F.-Womack.” 

The telegram was incorrectly transmitted by adding the letter ‘‘d"’ to the word 
**close,’’ whereby the sender claimed to have suffered loss. No order was given 
by the sender to have the message repeated to guard against mistakes. In an 
action for damages against the company, held, 

(1) The mere fact that the message received at New York differed as stated 
from that sent from Marshall was not of itself evidence of such negligence as to 
entitle plaintiff to recover a larger amount than the sum paid for the message. 

(2) The sender who signed the message was bound to take notice of the printed 
terms thereon, which required it to be repeated in order to hold the company lia- 

le for any amount beyond the sum paid for the message. His ignorance of, or 
omission to read the printed form, cannot relieve him from being bound by his 
signature. 

(3) This case distinguished from those in which printed forms were used in bills 
of lading, and other instruments signed, not by the shipper or sender, but the 
party tobe bound. Id. 

4. Telegraph companies can; by express contract or by proper rules and regula- 
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TELEGRAPH COMPANIES — continued. 
tions contained in printed notices or otherwise, and which are brought to the 
knowledge of tfose with whom they deal under such circimstances as to create an 
, imphed contract, limit their liability for delays and errors in transmitting and de- 
livering messages, except when caused by the misconduct, fraud or want of due 
care on the part of the company, its servants or agents. Id. 

5. Damages alleged to have resulted from a failure to deliver a telegram, on ac- 
count of which failure plaintiff claimed that he had lost the speculative and pros- 
pective profits likely to have been made by him from the sale of lumber into 
which he would have converted logs of wood owned by hint, cannot be recovered. 
R. L. Co. v. W. U. Tel. Co., 394. 

6. Inasuit against atelegraph company for damages resulting from alleged fail- 
ure to deliver a telegraph message intrusted to the company, parol evidence of the 
contents of the thessage may be resorted to by the plaintiff to establish the con- 
tents of the message, and this without the necessity of first giving the defendant 
notice to produce the written message. Jd. — 


TENANT. See LaANpLORD AND. TENANT. 


TENANT IN COMMON. 

1. When one enters upon land as a tenant in common, his claim of right to 
occupy it ‘“‘in his own right’’ does not necessarily imply that he asserts right to 
the portion of the land occupied by him adversely to the rights of his cotenant; 
and no limitation will run in his favor against is cotenant, except from a period 
when the claim to exclusive adverse possession on his part is clearly established. 
Teal Vv. Terrell, 257. 

2. A judgment rendered against one tenant in common on a plea of limitation 
is not conclusive on that issue in a subsequent proceeding brought against his 
cotenant, he not having been made a party to the first suit. Bass & Co. v. 
Sevier, 567. 


TENDER. See Venpor AND VENDEER, 4. 


TRANSCRIPT. See ArracuMent, 3. STATEMENT OF Facts. 8, 11, 15. 

1. It is the duty of a party bringing his cause to the supreme court to see that 
his case was properly presented below, and that the transcript correctly shows this 
to be so. No presumptions will be indulged in his favor; on the contrary, in 
doubtful cases, they will be indulged against him. Stark v. Whitman, 375. 


TRESPASS. See Damages, 16. 


TRESPASS TO TRY TITLE. See Burpen or Proor, 1. LANDLORD anp TEN- 
ANT. 1, 2. 

1. A patent was issued December 12, 1860, to George W. Lernoyn, on a bounty 
land warrant, which was issued by the secretary of war of the republic of Texas 
in 1838. The warrant on its face recited, *‘and the said George W. Lernoyn, by 
his attorney, ‘T. D. ‘Tompkins, is entitled to hold said land, or to sell, alienate, con- 

: vey and donate the same, and to exercise all rights of ownership over it.” In 
trespass to try tiile to the land. brought in 1880 by those claiming title by pur- 
chase from the heirs of Geo. W. Lernoyne, and against one claiming under a 
transfer of the certificate by T. D. Tompkins in 1839, held, 

(1) A variance between the word ‘ Lernoyn,”’ contained in the patent, and 
‘‘ Lernoyne,”’ who in the pleading was alleged to have been the patentee, was not 
such a variance as could either have misled or resulted in a surprise on the trial, 
and was immaterial. 

(2) Evidence by the son of Geo. W. Lernoyne, offered to prove the identity of his 
deceased father as the person to whom the patent was issued, that he had heard 
him say that he served in the revolution of 1836, was hearsay and inadmissible. 
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TRESPASS TO TRY TITLE — continued. 

(3) It will be presumed, in the absence of evidence to the contrary, that the 
secretary of war acted with n the scope of his authority in granting in the warrant 
the power of sale to Tompkins. 

(4) The transfer of the warrant by Tompkins, prima facie conveyed the title. 

‘5) The jury should have been charg-d in regard to the staieness of the demand, 
and the presumption of authority in Tompkins to convey, resulting from the long 
acquiescence in his act by Lernoyn and his heirs. Smith v. Shinn et al., 1. 

2. In trespass to try title the plaintiff set up a title inconsistent with one on 
which he relied in a former suit against the same defendant, for the same land, 
which former suit was prosecuted to final judgment for the defendant. Held, 

(1) The pendency of the first suit did not stop the running of the statute of 
limitations. 

(2) Nor is this rule varied by the fact that, pending the first suit, the plaintiff 
set up by amendment the title relied on in the second action, to which amendment 
a demurrer was sustained without exception thereto being taken by plaintiff. 
Connoly vy. Hammond, 11. 

3. Where the evidence showed that both parties claimed title from a common. 
source, the fact that the appellee filed an abstract of his title reaching back to the 
sovereignty of the soil, but failed to establish that title by proof, did not alter the 
rule entitling him to recover, if he showed the older title under the common 
source. Sellman v. Hardin, 86. 

4. A deed made by the officer to a purchaser at an execution sale is competent 
evidence to show that the adverse party claims under a common source, without 
introducing the judgment and execution. Id. 

5. See this case for evidence insufficient to establish adverse possession. Id. 

6. In trespass to try title, since the plaintiff 1s not required to set forth in his 
petition his chain of title, it is not necessary that he should state the fact that the 
written evidence of any link in the chain has been lost. Being himself a compe- 
tent witness under the statute, he may testify as such to the loss of a missing deed 
without being required to first file the suppletory affidavit of its loss, required at 
common law. Parks v. Caudle, 216. 

7. A party claiming title to land through a lost deed, testitied that he saw it ex- 
ecuted in 1858; searching for it in 1869, when, for the first time, he became inter- 
ested from having married one having interests under it, he found it amongst the 
papers of one who | ad been county clerk. He delivered the deed to another per- 
son to have it recorded, and was afterwards informed by him that it had been 
destroyed by fire which burned his store. This persor afterwards died, and his 
papers came into witness’ possession; he looked through them to ascertain the 
cond:tion of his estate, and though not looking specially for the lost deed, knew 
that it was not among the papers of the deceased party towhom he had intrusted 
it, and who reported its destruction by fire. Held, that the evidence of its former 
existence and loss was suflicient to admit secondary evidence of its contents. Id. 

8. When secondary evidence is resorted to for the purpose of establishing the 
former existence of a deed claimed to be lost, and no copy of which was preserved, } 
after the lapse of twenty years a general description of the property conveyed and 
of the substance of the deed is all that can be required. Id. 

9. A defendant in trespass to try title may properly ask the plaintiff, when ex- 
amined as a witness on the stand, if he knew of a deed from the original grantee 
to a third person, when the object is to establish the former existence of a lost deed 
in order to lay the basis for the introduction of evidence of its contents. But when 
the evidence was objected to as being intended to prove plaintiff's knowledge of 
such a deed conveying valid title, and the defendant did not disclaim such intention, 
the objection was properly sustained. Dotson v. Moss, 152. 

10. The decision in Spence v. McGowan, 53 Texas, approved, which holds that 
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TRESPASS TO TRY TITLE — continued. 


when the sole object of a suit is to determine the location of a dividing line be- 
tween surveys, and there is no question as to the title to either survey, the parties, 
under the statutes formerly in force, would be entitléd to but one adjudication on 
the question. San Patricio v. Mathis, 242. 

11. When a party has, by the introduction of title papers in evidence, shown 
a connected chain of valid transfers to land from and under the sovereignty 
of the soil down to himself, except one link in the chain, which was supplied by 
undisputed heirship from one in whom title had vested, an instruction to the jury 
that such party has shown title to the land is not a charge upon the weight of 
evidence, but a proper charge upon the legal effect of uncontradicted testimony. 
Teal v. Terrell, 257. 

12. Acts and declarations of a party in possession will be construed more strongly 
against him, when relied on by him against the claim of a tenant in common, 
than when relied on against one having no privity of title. Id. 

13. In a suit filed March 23, 1879, the action being in trespass to try title, a 
judgment was rendered October, 1879, for defendant, that he be quieted in his 
right and title to the land. On March 3, 1880, thereafter, a second suit was 
brought by the same plaintiff against the same defendant for the same land, when 
the defendant pleaded his former recovery in bar. Held, 

(1) The rendition of a judgment in trespass to try title for defendant on his plea 
setting up title in himself, and praying for a decree divesting the plaintiff of title 
to the property, constituted no bar to a second suit instituted within the time pre- 
scribed by the former law. Pasch. Dig., 5298. 

(2) Any other construction would have placed it in the power of a defendant, 
by his manner of pleading, to practically nullify the statute whenever the plaint- 
iff failed to show sufficient title in his first suit. 

(5) The first suit having been instituted prior to the adoption of the Revised 
Statutes, the second suit was properly brought; reaffirming Hall v. Wooters, 54 
Tex., 282. Sanchez v. Ramirez, 310. 

14. In trespass to try title, it was ascertained on thé trial that the defendant, 
against whom judgment was rendered, was indebted to the plaintiff on account of 
damage done him, in a larger amount than the sum of a debt for money loaned 
by defendant to the plaintiff. Held, that the decree of the court canceling the 
debt owing the defendant by an appropriation of the damage due the plaintiff, in 
so far as it was necessary, was not cause for reversing the judgment. Jd. 

15. Under the former statute, which allowed a second suit in trespass to try 
title, when the plaintiff was defeated in his first action, he was permitted to offer 
the same evidence on the trial of the second suit, and this was allowed in a second 
suit brought to set aside a sheriff's sale, which is in effect but a suit in trespass to 
try title. Atchison vy. Owen, 610. 


TRIAL. 


1. Counsel should be confined by the court to the discussion of those issues 
made by the pleadings, in regard to which some evidence has been introduced. 
Taylor v. McNutt, 71. 


TRUSTS AND TRUSTEES. See Deep or Trust. Power or Arrorney, 2. 








SEPARATE Property, 1. SuBproGcatron, 1-4. 

1. The district court has power to appoint an assignee to execute the trust, after 
the death of an assignee appointed by an insolvent debtor. Blum v. Welborne, 
157. 

2. McCormick, being indebted to N. Murphy, executed a deed of trust on land 
to secure the debt, naming one Valentine Pool as trustee, but reciting in the deed 
that, “should said Pvol neglect or refuse to act, then said Nicholas Murphy, or his 
administrator or assigns, shall have power, and such power is hereby conferred upon 
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TRUSTS AND TRUSTEES — continued. 
him or them, to appoint a substitute trustee in writing, under his or their hand 
and seal.” Murphy wrote the following letter to Brashear, who assumed under it 
to act as substitute trustee, and as such sold the land and executed a deed: 

: “ GaLvEsTon, Dee. 6, 1870. 
“Jomun Braswear, Esq., Houston: 

“ Dear Sir — Capt. Boyce informed me that you wanted to know what I wanted 
done with the McCormick place. In answer, I would say that I do not think that 
McCormick will ever be able to redeem it, so you will take the proper steps to | 
close it out, and I hereby appoint you my attorney to settle the same. ‘The papers 
are recorded here and in Houston. Any information you may want, write me. I 
would like to be present when sold. You will please inform me the day of sale, 
or send me the paper it is advertised in. 

** Yours respectfully, N. Mourpny.” 

In a suit between the vendee of McCormick claiming the land, and one claiming 
under the sale made by Brashear, held, 

(1) The letter invested Brashear with no authority to make the sale. 

(2) The omission of the seal would not alone have rendered invalid an appoint- 
ment of a substitute trustee. 

(5) The evidence of the cestui que trust Murphy, offered to show that by the 
letter he intended to appoint Brashear a substitute trustee, was properly excluded. 

(4) The deelarations of McCormick, made after conveying the land, ratifying the 
sale made by Brashear, were inadmissible. Chereral v. MeCormick, 440. 

3. A married woman brought suit, in which her husband refused to join, against 
purchasers of a tract of land sold at public sale by the assignee in bankruptcy of 
her husband as the property of the bankrupt. She alleged that the land, though 
originally purchased and conveyed to her husband, was paid for in part with her 
separate funds inherited from her father, and held in trust under his will by her 
husband for her benefit. She sued to establish her title, and for partition between 
the purchasers at the bankrupt sale and herself, asking that an interest in the 
land should be set aside to her, which should bear the same ratio to the entire 
tract that the amount her separate property contributed to the estate did to the 
entire purchase money. Held, 

(1) Purchasers with notice at a bankrupt sale made under bankrupt proceedings 
against the husband, could acquire no right to the wife’s equitable interests in the 
land. 

(2) After the refusal of the husband to join his wife in the suit, she was enti- 
tled to sue alone. 

(3) Publie notiee given at the bankrupt sale that the wife claimed an interest in 
the land, and that whoever purchased it bought subject to that interest, charged 
the purchaser with notice of the character of her title. 

(4) The allegation in the wife’s petition that her husband held a specified 
amount of money as a trust fund for her benefit, obtained by him under a trust 
created by her father’s will, was a sutticient description of the trust. 

(5) The fact that a rural homestead, situated on the tract of land sold, was re- r 
served and set aside to the husband for the family at the bankrupt sale, could not 
affect the wife’s right to have full satisfaction of her trust funds invested in the 
entire tract of land out of the remainder of the tract sold. 

(6) A decree allowing the purchasers at bankrupt sale the benefit in partition 
of all their improvements made since their purchase, by crediting them with their 
value on rent due the wife for use and occupation after their purchase, was not 
error of which the purchasers could complain. 

(7) A decree partitioning to the wife such a proportion of the entire tract sold 
as the amount of trust funds invested bore to the entire original purchase money 

paid by the husband, was proper. John v. Battle, 591. 
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USAGE. See Rarnway Company, 8, 9, 10, 11. 


USER. See Depricatron, 5. 


VARIANCE. See DescripTi@n, 5. 


1. A patent was issued December 12, 1860, to George W. Lernoyn, on a bounty 
land warrant, which was issued by the secretary of war of the republic of Texas 
in 1838. The warrant on its face recited, ‘‘and the said George W. Lernoyn, by 
his attorney, T. D. Tompkins, is entitled to hold said land, or to sell, alienate, con- 
vey and donate the same, and to exercise all rights of ownership over it."’ In 
trespass to try title to the land, brought in 1830 by those claiming title by purchase 
from the heirs of Geo. W. Lernoyne, and against one claiming under a transfer 
of the certificate by T. D. Tompkins in 1839, held, 

(1) A variance betweer the ,word ‘‘ Lernoyn,”’ contained in the patent, and 
‘“*Lernoyne,’’ who m the pleading was alleged to have been the patentee, was not 
such a variance as could either have misled or resulted in a surprise on the trial, 
and was immaterial. 

(2) Evidence by the son of Geo. W. Lernoyne, offered to prove the identity of 
his deceased father as the person to whom the patent was issued, that he had 
heard him say that he served in the revolution of 1836, was hearsay and inad- 
missible. 

(3) It will be presumed, in the absence of evidence to the contrary, that the 
secretary of war acted within the scope of his authority in granting in the warrant 
the power of sale to Tompkins. 

(4) The transfer of the warrant by Tompkins, prima facie conveyed the title. 

(5) The jury should have been charged in regard to the staleness of the demand, 
and the presumption of authority in Tompkins to convey, resulting from the long 
acquiescence in his act by Lernoyn and his heirs. Smith v. Shinn, 1. 

2. Though ordinarily, if there be no objection to the form of a writ of execu- 
tion, by motion to quash or vacate it, it will in many cases, where there is a 
variance between the writ and the judgment which is produced to support it, be 
treated as valid, it will not be so regarded when the execution describes a different 
defendant from the one mentioned in the judgment produced to support it. 
Battle v. Guedry, 111. 

3. An execution against P. B. Clements was not supported by a judgment 
against J. P. Clements, and a sale under such an execution did not pass title to 
property owned by J. P. Clements. Jd. 

4. In attachment proceedings to recover the amounts specified in several promis- 
sory notes, it was alleged that the defendants contracted in the notes to pay ‘‘ ten 
per cent. as attorney’s fees on the respective amounts of said respective notes, in 
case suit or suits had to be brought thereon to collect the same or either of them, 

and in case defendants made default in payment of either of them.”’ A note of- 
fered in evidence provided only for the ten per cent. attorney's fees upon the 
amount of that particular note. Held, that the variance was fatal and the note 
properly excluded. Espey v. Heidenheimer Bros., 662. 


VENDOR AND VENDEE. See Power or Atrorney, 2. 








1. A deed absolute on its face containing covenants of warranty as,to title, 
which recites the execution of notes for the purchase money, but declares no lien, 
passes the title to the purchaser under execution against the vendee, but subject 
to the vendor's lien, of which the recitals in the deed give notice. McKelvain v. 
Allen, 385. 

2. If, however, contemporaneous with execution of such a deed, the vendee 
executes notes for the purchase money, which on their face recite the purchase, 
and in terms declare the existence of alien until the notes are paid, this will be 
as effectual to prevent the title from passing by the deed as though the lien were 
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VENDOR AND VENDEE —continued: 

reserved by its terms. Under such circumstances the notes and deed would be 

construed as one instrument evidencing an executory contract to sell the land. Id. 
>. If, when such deed and notes are executed, the notes contain a clause whereby 

their maker agrees to pay rent for the land if he should not pay the notes at their 

maturity, the relation of the parties after default would be that of landlord and 

tenant, and a judgment creditor of the vendee with notice coul.l acquire, by pur- 

chase of the land under execution, no higher title than he possessed. Jd. 

4. In asuit for the land by such purchaser under execution, issued under a 
judgment against the vendee, obtained in a proceeding to which the vendor was 
not a party, the purchaser made no tender of the unpaid purchase money due on 
the notes. Held, that there was no error in excluding his judgment when offered 
in evidence. Id. . 

. 5. Dunlap’s Adm’r v. Wright, 11 Tex., 597; Baker r. Ramey, 27 Tex., 59; Peters 
v. Clements, 46 Tex., 114; Baker v. Clepper, 26 Tex., 629, and Baker v. Compton, 
52 Tex., 261, approved. Id. 

6. In a suit upon a note given for land, the vendee cannot prevent a recovery 
upon the ground of failure of title, when he has purchased a paramount outstand- 
ing title to a portion of the land before eviction, but will be allowed the cost and 
expenses of his purchase of such outstanding title. Denson v. Love, 463. 

7. An outstanding title purchased by a vendee while he remains in possession 
inures to the benefit of the vendor. Jd. 


VENDOR'S LIEN. See Deep, 5. Venpor anp VENDEE, 1-5. 

1. The fact that the assignment of one of several promissory notes, all of 
which constituted a vendor’s lien on land, was first made, confers on the holden 
no right to have priority of payment out of the proceeds of the sale of the incum- 
bered property. Wooters v. ILollingsworth, 371. 

2. Salmon v. Downs, 55 Tex., 243, approved. Id 


VENUE. See Qua&re, 3. Scrre Facras, 1, 2. 
1. A suit against an independent executor, as such, to restrain waste and re- 
move him from the trust, was brought in the county of his residence, while the 
will ander which he derived his authority as executor was probated in a different 
county, in which also an estate was still being administered from which the dece- 
dent obtained the property devised. Weld, that a plea to the jurisdiction was 
vroperly sustained. Bondies v. Buford, 266. 

2. After exceptions sustained to citation to defendant and to service, the defend- 
ant voluntarily appeared, no new process having issued, and filed pleas to the 
jurisdiction of the court only as to the subject matter of the suit and the venue of 
the cause, defendant alleging that he was not a citizenof Texas. JZeld, 

(1) The defendant’s appearance being voluntary, the court had jurisdiction of 
his person as fully as though he had been served with proper process. 

(2) The court having jurisdiction of his person and he being a non-resident, the 
suit was properly brought in the county of the plaintiff's residence. 

(8) The defendant being sued for damages on account of a conversion of plaint- 
iff’s property, it was immaterial where the property was when the suit was 
brought, or whether it was wrongfully converted within or without the state. 

(4) It was equally unimportant whether defendant had received the property 
under a contract to deliver within this state or not. 

(5) Having voluntarily given to a court of Texas jurisdiction of his person, he 
could not on a subsequent appeal to the district court withdraw jurisdiction from 
that court, but the power existed in that court to declare the extent of his liability, 
and enforce payment thereof by sale of any property belonging to him found 
within the limits of the state. Liles v. Woods & Co., 416. 

3. The right to be sued in one’s own county is a personal privilege which will 
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VENUE — continued 


be regarded as waived unless specially claimed. When the fact does not appear 
on the face of the petition that the defendant is sued in some other county than 
that of his residence, he must raise the question of his right to be sued in the 
county where he lives by plea in abatement; when it does so appear, he may avail 
himself of the privilege by special demurrer. Masterson v. Cundiff, 472. 

4. Under article $272 of the Revised Statutes, when the application for 
change of venue is on its face sufficient, no inquiry can be made into the means of 
knowledge of those who made the supporting affidavits; in such case the applica- 
tion can only be defeated by showing that the affiants are not *‘ credible persons.” 
Farley v. Deslonde, 588. 

5. Where the supporting affidavits for a change of venue are for tke first time 
attacked in the supreme cqurt for informality or defect in the jurat, which could 
have been amended after objection below, the objection will not be regarded. Id. 


VERDICT. See Return or Service, 5. 


1. The supreme court will not reverse a case because of a verdict which is not 
cleariy wrong, although a different verdict would have been more satisfactory; nor 
because the amount of the damages given may seem somewhat large. 7. & P. 
Ry Co.v. O Donnell, 27. 

2. When the evidence is so conflicting that the jury might well be justified in 
finding either way, the verdict will not be disturbed; ‘* but the supreme court has 
never failed, when .the occasion, in their opinion, required it, to set aside a ver- 
dict that was clearly wrong; as where it was without evidence, or manifestly 
against the weight of evidence."’ Zapp v. Michaelis, 270. 

3. Goods alleged to have been ‘fraudulently purchased were, by order of the 
court, p'aced in the bands of a receiver and afterwards sold by him. After the 
writ of injunction which issued in the cause was dissolved, the proceeds of sale 
were deposited subject to the order of court, after deducting one hundred dol- 
lars for the receiver as expenses in managing the goods and making the sale. 
The jury, by their verdict for the defendant, having found the purchase was in 
good faith, held, 

(1) The refusai of the court to charge that the jury were not confined, in assess- 
ing the value of the goods, to the valuation placed thereon by the sheriff>in his 
return upon the writ of injunction, was error. 

(2) The defendant was entitled to a verdict for the proceeds of sale deposited by 
the receiver, and also for the difference between that amount and the actual value 
of the goods, which would amount at least to the hundred dollars retained by the 
receiver to cover expenses. 

(3) A verdict for defendant, which allowed one dollar as actual damages, was 
not supported by evidence, and a new trial should have been granted. Fried- 
lander v. Ehrenworth, 350. 

4. In a suit to enjoin the defendant from appropriating to individual use a 
piece of ground alleged to be a public street, the prayer was to adjudge the land 
as being a public street, and in the alternative that, if not a public street, it be 
adjudged to belong to plaintiff. The verdict was, ‘‘ We, the jury, find for 
plaintiffs, and that it embraces the triangular tract as shown on the plat, and that 
it is not part of the homestead."’ The pleadings did not describe a triangular 
tract, nor did they set forth a plat of the ground. eld, 

(1) The verdict afforded no basis for a judgment declaring the ground a street. 

(2) it could not authorize a judgment adjudging the land to be the individual 
property of plaintiff, the description in the petition being irreconcilably conflicting, 
and the verdict describing the land with reference to its shape and a plot about 
which the petition was silent. Burnett v. Harrington, 359, 
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VERDICT — continued. 


5. A verdict of the jury sustaining a contract for erroneous reasons under 
the influence of an erroneous charge will not be disturbed when the verdict is 
clearly right and the contract valid, though from a different view of the law from 
that given in charge by the district judge. Galveston v. Morton, 409. 


WILL. 





1. A widow, as executrix under the will of her husband, was authorized by its 
terms to sell any part of the estate left by him, all of which was community 
property, as she might deem best for the family, and to manage the estate with- 
out the control of the probate court. It contained the following provision: ‘* Item 
third. I give and bequeath to my beloved wife, . . . provided she does sur- 
vive me, all my property, both real and personal and mixed, during her natural 
life, with full power to convey any or allof said property, if she thinks best for 
the interest of the family; and after her death, it is my will and desire that my 
property be equally divided, after setting aside a sufficient amount to the two 
youngest, John and Laura, to educate them even with the rest of my then older 
children; provided they should not receive such education before my death.’ 
Held, 

(1) The widow had power to set apart, during her life, to either of the heirs, his 
share of the estate of the father, as well as to make an advancement to him which 
would preclude him, or any one claiming under him, from recovering any part of 
the estate of either the father or herself. 

(2) Such share could be set aside either in property or in money equal to the 
value of the share. 

(3) Such settlement would be binding on creditors having notice of the heir thus 
settled with. 

(4) An occupancy and claim of the estate by the widow, adverse to the claim 
asserted by the heir thus settled with. constituted notice to the creditors of the 
heir of his transfer of all interest in the estate, whether the same was recorded or 
not. Wimberly v. Bailey, 222. 

2. An instrument was offered in evidence as an ancient document coming from 
a proper custody, as follows: 

“ Fripay, Oct. the 18th, 1838. 

““T, John Toole, of the city of New Orleans, state of Louisiana, bequeath to 
Mr. Thomas Redmond, or order, of the city of New Orleans, one quarter league 
of land and one town lot, situated in Aransas, in Power's colony, Texas, as Mar- 


tin Lawler has the deeds to it. Signed by my own hand. a his 
Joun x TOOLE. 
mark. 


“ Witness, Martin McLouGuuin. 
‘* Witness, James Toney.” 


It was offered as the will of John Toole in 1881, and had never been probated 
either in Louisiana or Texas. The land in controversy had been conveyed by John 
Toole to Martin Lawler before the date of the instrument offered. It was ob- 
jected to and excluded on the ground that it was not described, and a copy thereof 
given in the abstract of title under which the party offering it claimed, and which 
was demanded by the objector before the trial. Held, 

(1) That since the record did not show that Toole was dead, the probate of the 
pretended will, nor did the instrument contain a sufficient description of the prop- 
erty claimed to have been devised by it; coupled with the fact that Toole, before 
its date, had conveyed the property by deed to one under whom the adversary 
claimed, it did not appear from the paper that it was the intention of the testator 
to convey the land in controversy, its exclusion did not prejudice any right of those 
claiming under it, and without considering whether the objection to its introduc- 
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WILL —continued. 


tion urged below was properly taken or not, its exclusion was immaterial. Mur- 
phy v. Welder, 255. 

3. By will dated December 12, 1871, and probated in 1875, a testator willed and 
bequeathed to three persons ‘‘ and the survivor of them,’’ all his estate, upon cer- 
tain trusts which were specified. Only one of the parties named qualified, the 
other two having declined the trust. The three to whom the bequest was made 
in trust were named as executors of the will, which provided that no further ac- 
tion should be had in the district or other court having jurisdiction of probate 
matters, than the probate and registration of the will. In a suit by an adminis- 
tratrix with the will annexed to recover land which had been conveyed, without 
order of court, by the one executor who qualified, held, 

(1) The provision of the statute of 21 Henry VIII, c. 4, in so far as it provided 
that the trusts conferred in a will on several executors named might be discharged 
by those of them who qualified, was in effect engrafted on the probate system of 
Texas by the act of August 15, 1870. 

(2) But when the testator bequeathed in trust to several executors “‘and the 
survivor of them,’’ as independent executors, and but one qualified, the others 
being still,alive, the independent feature of the will must be regarded, and the 
executor qualifying must administer the estate as in other cases, under the orders 
of the probate court. 

(3) The death of the co-executors named is the sole event which can authorize 
the one who qualifies under such a will to administer the estate and execute the 
trusts of the will free from control of the probate court. Blanton v. Mayes, 422. 

4. This case distinguished from Johnson v. Bowden, 43 Tex., 671. Id. 

5. See opinion for terms of a will in which the power to ‘‘ manage” and “ con- 
trol *’ the estate until the majority of the heirs, and then to divide the estate with 
its accumulations between them, was given to independent executors, which did 
not confer on them the power to convey land. Id. 


WITNESS. See New Trriat, 1. 


1. A party to a suit against heirs claiming the property through their deceased 
ancestor, is precluded under art. 2248, R. S., not only from testifying to statements 
made to him by the deceased, and to transactions between the deceased and him- 
self, but also as to any such statements to or transactions between deceased and 
third persons; and this although occurring ata time when the witness had no 
interest in such statements or transactions. Parks v. Caudle, 216. 


WRIT OF ERROR. : 





1. When several defendants against whom judgment has been rendered on a 
joint obligation prosecute a writ of error, and one fails to join in the writ of error, 
a reversal as to either will operate a reversalastoall. McRea v. McWilliams, 328. 


